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ACCELR8 TECHNOLOGY CORPORATION

NOTICE OF SPECIAL MEETING OF SHAREHOLDERS

TO BE HELD ON JUNE 26, 2012

Notice is hereby given that a special meeting of the shareholders of Accelr8 Technology Corporation, a Colorado
corporation (the “Company”), will be held at 2:30 p.m., local time, on Tuesday, June 26, 2012, at The Warwick Hotel,
1776 Grant Street, Denver, Colorado 80203, and any adjournments or postponements thereof for the following
purposes:

1.

To adopt a Securities Purchase Agreement entered into by the Company on April 20, 2012, which provides for,
among other things, the Company’s issuance and sale of 14,000,000 shares of its common stock, no par value per
share (“Common Stock”), to a new investor for an aggregate cash purchase price of $14,420,000 (i.e., $1.03 per
share), as well as warrants to purchase up to 14,000,000 additional shares of Common Stock, and to approve the
transactions contemplated by the Securities Purchase Agreement, including (without limitation) the grant of an
option to Lawrence Mehren to purchase up to 2,200,000 shares of Common Stock.

2.To approve an amendment to the Company’s Articles of Incorporation, as amended, to increase the number of
authorized shares of Common Stock by 26,000,000 shares, to a total of 45,000,000 shares.

3.To approve an amendment to the Company’s Articles of Incorporation, as amended to permit the Company’s
shareholders to take action by less than unanimous written consent in the manner contemplated by Colorado law.

4.To approve an amendment to the Company’s 2004 Omnibus Stock Option Plan to increase the number of shares of
Common Stock available for issuance thereunder by 5,000,000 shares.

5.To transact such other business that may properly come before the special meeting and any adjournments thereof.

Only holders of record of our Common Stock at the close of business on May 9, 2012 are entitled to notice of and to
vote at the meeting or any adjournment thereof. Your vote is important. All shareholders are urged to review the
materials attached to this Notice of Special Meeting of Shareholders carefully and to use this opportunity to take part
in the Company’s affairs.

By Order of the Board of Directors,

/s/ Thomas V. Geimer 

Thomas V. Geimer
Chairman of the Board

May 16, 2012

Denver, Colorado

Neither the Securities and Exchange Commission nor any state securities regulatory agency has approved or
disapproved the Securities Purchase Agreement, passed upon the merits or fairness of the Securities Purchase
Agreement or passed upon the adequacy or accuracy of the disclosure in this document. Any representation to
the contrary is a criminal offense.
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ACCELR8 TECHNOLOGY CORPORATION

7000 North Broadway, Building 3-307

Denver, Colorado 80221

_____________________________________________________________________________________

PROXY STATEMENT

Dated May 16, 2012

SPECIAL MEETING OF SHAREHOLDERS

TO BE HELD ON JUNE 26, 2012

_____________________________________________________________________________________

This Proxy Statement relates to a special meeting of shareholders (the “Special Meeting”) of Accelr8 Technology
Corporation (“Accelr8” or the “Company”). The Special Meeting will be held on Tuesday, June 26, 2012, at 2:30 p.m.,
local time, at The Warwick Hotel, 1776 Grant Street, Denver, Colorado 80203, or at such other time and place to
which the Special Meeting may be adjourned or postponed. The enclosed proxy is solicited by our Board of
Directors (the “Board”). The proxy materials relating to the Special Meeting are first being mailed to shareholders
entitled to vote at the meeting on or about May 18, 2012.

ABOUT THE MEETING

What is the purpose of the Special Meeting?

At the Special Meeting, shareholders will act upon the matters outlined in the accompanying Notice of Special
Meeting of Shareholders and this Proxy Statement, including:

1.

the adoption of a Securities Purchase Agreement entered into by the Company on April 20, 2012 (the “Securities
Purchase Agreement”), which provides for, among other things, the issuance and sale of 14,000,000 shares of
Accelr8’s common stock, no par value per share (“Common Stock”), to a new investor (the “Purchaser”), for an
aggregate cash purchase price of $14,420,000 (i.e., $1.03 per share), as well as warrants to purchase up to
14,000,000 additional shares of Common Stock, and to approve the transactions contemplated by the Securities
Purchase Agreement, including (without limitation) the proposed grant of a stock option to Lawrence Mehren to
purchase up to 2,200,000 shares of Common Stock (the “Mehren Option Grant” and collectively, the “Investment
Transaction”);

2.
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a proposed amendment to the Company’s Articles of Incorporation, as amended, to increase the number of
authorized shares of Common Stock by 26,000,000 shares, to a total of 45,000,000 shares, (the “Increase in the
Authorized Shares Charter Amendment”).

3.
a proposed amendment to the Company’s Articles of Incorporation, as amended, to permit the Company’s
shareholders to take ation by less than unanimous written consent in the manner contemplated by Colorado law (the
“Shareholder Action Charter Amendment”) and

4.a proposed amendment to the Company’s 2004 Omnibus Stock Option Plan to increase the number of shares of
Common Stock available for issuance thereunder by 5,000,000 shares (the “Stock Plan Amendment”).

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

7



Because the Common Stock is listed on the NYSE Amex Stock Market, shareholder approval is required in
connection with the (i) Investment Transaction (which, if consummated, would result in a change of control of the
Company), and (ii) the Stock Plan Amendment, in each case pursuant to the NYSE Amex Company Guide. The
NYSE Amex Stock Market shareholder approval requirements are described in more detail below. Shareholder
approval of the Increase in the Authorized Share Charter Amendment and the Shareholder Action Charter Amendment
is required under Colorado law. Pursuant to the Securities Purchase Agreement, shareholder approval of all
matters described above (including the Increase in the Authorized Shares Charter Amendment, the
Shareholder Action Charter Amendment and the Stock Plan Amendment) is also a condition precedent to the
closing of the Investment Transaction.

What will I be voting on?

You will be voting to (i) adopt the Securities Purchase Agreement, and to approve the transactions contemplated by
the Securities Purchase Agreement (including, without limitation, the Investment Transaction and the Mehren Option
Grant), (ii) approve the Increase in the Authorized Shares Charter Amendment, (iii) approve the Shareholder Action
Charter Amendment, and (iv) approve the Stock Plan Amendment.

Why did Acceler8 enter into the Securities Purchase Agreement?

The Company entered into the Securities Purchase Agreement to gain access to significant amounts of investment
capital, including the $14,420,000 cash purchase price payable to Accelr8 at the closing of the Investment Transaction
and the $21,210,000 that could be payable to Accelr8 in the future if the Purchaser exercises the warrants described
above (for a total potential investment of more than $35,000,000). Such investment capital would be used to
accelerate and enhance the Company’s research and development activities, to support product development and
marketing initiatives, and for general working capital purposes.

In addition, the Company also believes that the participants in the Investment Transaction, including the principals of
the Purchaser, would bring significant human capital and other value to Accelr8. The principals of the Purchaser
include Jack Schuler, John Patience and Lawrence Mehren, among others.  Each has decades of life sciences expertise
in senior management positions. Mr. Schuler was formerly President of Abbott Laboratories, Mr. Patience led
McKinsey & Company’s global healthcare team, and Mr. Mehren was formerly Head of Global Business of Roche
Tissue Diagnostics and CFO of Ventana Medical Systems.

Why is Acceler8 seeking shareholder approval in connection with the transactions contemplated by the
Securities Purchase Agreement?

The closing of the Investment Transaction is subject to certain conditions, including approval by the Company’s
shareholders of the Increase in the Authorized Shares Charter Amendment, the Shareholder Action Charter
Amendment and the Stock Plan Amendment. Under Section 7-110-103 of the Colorado Business Corporation Act, the
Increase in the Authorized Shares Charter Amendment and the Shareholder Action Charter Amendment must be
approved by holders of at least a majority of the shares present in person or by proxy at a meeting of the shareholders
at which a quorum is present.

Our Common Stock is listed on the NYSE Amex Stock Market, and therefore Accelr8 is subject to various NYSE
Amex Stock Market rules. Section 713(a) of the NYSE Amex Company Guide requires shareholder approval as a
prerequisite to approval of applications to list additional shares that are issued in connection with a transaction
involving the sale, issuance or potential issuance by an issuer of common stock (or securities convertible into common
stock) representing 20% or more of such issuer’s presently outstanding stock for less than the greater of book or market
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value of the stock. Section 713(b) of the NYSE Amex Company Guide also requires shareholder approval when the
issuance or potential issuance of additional shares will result in a change of control of the issuer.
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As of the date hereof, there are 11,103,367 shares of Common Stock issued and outstanding. Accordingly, if the
Investment Transaction is completed, the Purchaser would hold approximately 55.8% of the issued and outstanding
Common Stock immediately after the closing. Assuming the Purchaser’s full exercise of the warrants to be issued in
connection with the Investment Transaction (and no other issuances of Common Stock), the Purchaser would hold
approximately 71.6% of the issued and outstanding Common Stock. Accordingly, the Investment Transaction is
subject to shareholder approval pursuant to Section 713 of the NYSE Amex Company Guide.

Finally, Section 711 of the NYSE Amex Company Guide also provides that shareholder approval is required with
respect to the establishment of (or material amendment to) a stock option or purchase plan or other equity
compensation arrangement pursuant to which options or stock may be acquired by officers, directors, employees or
consultants, regardless of whether or not such authorization is required by law or by the Company’s charter.
Accordingly, shareholder approval is required to approve the Stock Plan Amendment.

What happens if shareholders adopt the Securities Purchase Agreement and approve the Investment
Transaction and the other proposals described in this Proxy Statement?

If shareholders vote to adopt the Securities Purchase Agreement and approve the Investment Transaction (including
the Mehren Option Grant), and assuming the other conditions to the closing of the Investment Transaction (including,
without limitation, shareholder approval of the Increase in the Authorized Shares Charter Amendment, the
Shareholder Action Charter Amendment and the Stock Plan Amendment) are satisfied or waived in accordance with
the terms of the Securities Purchase Agreement, among other things:

1.Acceler8 will issue and sell to the Purchaser 14,000,000 shares of Common Stock, and the Purchaser will pay to the
Company an aggregate cash purchase price of $14,420,000 (i.e., $1.03 per share);

2.

Accelr8 will also issue to the Purchaser warrants to purchase an aggregate of 14,000,000 additional shares of
Common Stock, including a warrant to purchase 7,000,000 shares of Common Stock at an exercise price equal to
$1.03 per share and a warrant to purchase 7,000,000 shares of Common Stock at an exercise price equal to $2.00 per
share, both of which will be exercisable for a period of five years following the closing of the Investment
Transaction;

3.
Accelr8 will enter into a Registration Rights Agreement with the Purchaser, pursuant to which the Purchaser will be
granted certain demand and piggy-back registration rights, including for shelf registrations, with respect to the resale
of the securities to be issued in connection with the Investment Transaction;

4. Accelr8 will complete the Mehren Option Grant;

5.

Charles E. Gerretson and John D. Kucera will resign from the Board, Thomas V. Geimer will resign as Chief
Executive Officer and Chief Financial Officer of the Company (but remain a member of the Board), and David C.
Howson will resign as President of the Company, in each case effective as of the closing of the Investment
Transaction; and

6.
Messrs. Schuler, Patience and Mehren will be appointed to the Board, and Mr. Mehren will be appointed as the
Company’s Chief Executive Officer, in each case effective immediately following the Closing of the Investment
Transaction.
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If the Investment Transaction is completed, the issuance of Common Stock described above will dilute the holdings of
existing shareholders of the Company. After giving effect to the closing of the Investment Transaction (but without
assuming the exercise of any of the warrants to be issued to the Purchaser), the Purchaser would hold approximately
55.8% of the issued and outstanding Common Stock, and existing shareholders would hold the remaining 44.2%.
Accordingly, the Investment Transaction (if completed) will result in a change of control of Accelr8. Assuming the
Purchaser’s full exercise of the warrants to be issued in connection with the Investment Transaction (and no other
issuances of Common Stock), the Purchaser would hold approximately 71.6% of the issued and outstanding Common
Stock, and existing shareholders would hold the remaining 28.4%. The composition of the Board and senior
management team will also be impacted, as described above.

What happens if shareholders do not approve all of the proposals described in this Proxy Statement?

If shareholders fail to approve any of the proposals described in this Proxy Statement, the Purchaser will be under no
contractual obligation to complete the Investment Transaction. In other words, if shareholders do not approve each
of the Increase in the Authorized Shares Charter Amendment, the Shareholder Action Charter Amendment
and the Stock Plan Amendment, the Purchaser will not be obligated to close the Investment Transaction even if
shareholders vote to adopt the Securities Purchase Agreement and approve the Investment Transaction itself.

In that event, Accelr8 anticipates that the Purchaser would decline to invest in the Company, and none of the effects
described in response to the preceding question would occur. Correspondingly, the Company would not receive the
$14,420,000 aggregate cash purchase price payable at the closing of the Investment Transaction (nor the $21,210,000
potentially payable to the Company in the future assuming the full exercise of all warrants to be issued to the
Purchaser in connection with the Investment Transaction). Accelr8’s failure to gain access to significant investment
capital, whether through the Investment Transaction described in this Proxy Statement or otherwise, may inhibit the
Company’s ability to execute its business plan by investing in research and development, and product development and
market initiatives, and may jeopardize the Company’s ability to continue operations in the future.

Who is entitled to attend and vote at the Special Meeting?

Only holders of record of Common Stock at the close of business on the record date, May 9, 2012, or their duly
appointed proxies, are entitled to receive notice of the Special Meeting, attend the meeting and vote the shares that
they held on the record date at the Special Meeting or any postponement or adjournment of the Special Meeting. At
the close of business on May 9, 2012, there were 11,103,367 shares of Common Stock issued and outstanding,
including 1,129,000 shares held in the Thomas V. Geimer Deferred Compensation Rabbi Trust that are entitled to vote
at the Special Meeting. Each such share is entitled to one vote in connection with all proposals to be considered at the
Special Meeting.

How do I vote?

You may vote on matters to come before the meeting in two ways: (i) you can attend the Special Meeting and cast
your vote in person; or (ii) you can vote by completing, signing and dating the enclosed proxy card and returning it to
the Company by the use of mail or facsimile. If you return the proxy card, you will authorize the individuals named on
the proxy card, referred to as the proxy holders, to vote your shares according to your instructions or, if you provide
no instructions, according to the recommendations of the Board. If your shares are held by your broker in “street name,”
you will receive a voting instruction form from your broker or the broker’s agent asking you how your shares should
be voted. It is imperative that you provide such instructions in a timely manner, or your shares will not be represented
at the Special Meeting.
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What if I vote and then change my mind?

You may revoke your proxy at any time before it is exercised by either (i) filing with the Company’s Secretary a notice
of revocation; (ii) sending in another duly executed proxy bearing a later date; or (iii) attending the meeting and
casting your vote in person. Your last vote will be the vote that is counted.

How can I get more information about attending the Special Meeting and voting in person?

The Special Meeting will be held on Tuesday, June 26, 2012, at 2:30 p.m., local time, at The Warwick Hotel, 1776
Grant Street, Denver, Colorado 80203, or at such other time and place to which the Special Meeting may be adjourned
or postponed. For additional details about the Special Meeting, including directions to the site of the Special Meeting
and information about how you may vote in person if you so desire, please call Thomas Geimer, Chief Executive
Officer, at (303) 863-8880.

What is the Board’s recommendation?

The Board recommends a vote FOR each of the proposals described in the accompanying Notice of Special Meeting
of Shareholders and this Proxy Statement. In order for the Purchaser to be obligated to close the Investment
Transaction, among other conditions that must be satisfied, shareholders must approve ALL of the proposals
described herein (including the Increase in the Authorized Shares charter Amendment, the shareholder Action
Charter Amendment and the Stock Plan Amendment).

With respect to any other matter that properly comes before the meeting, the proxy holders will vote as recommended
by the Board or, if no recommendation is given, in their own discretion.

What constitutes a quorum?

The presence at the Special Meeting, in person or by proxy, of the holders of one-third of the issued and outstanding
shares of Common Stock on the record date will constitute a quorum, permitting the Company to conduct business at
the Special Meeting. Proxies received but marked as abstentions will be included in the calculation of the number of
shares considered to be present at the meeting for purposes of determining whether a quorum is present.

What vote is required to approve each item?

Vote Required. Pursuant to applicable law, the Company’s governing documents and the NYSE Amex Stock Market
listing rules, approval of each proposal to be considered and voted upon at the Special Meeting will require the
affirmative vote of the holders of a majority of the shares of Common Stock for which votes are cast at the Special
Meeting at which a quorum is present. A properly executed proxy marked “ABSTAIN” with respect to any proposal will
not be voted or treated as a vote cast, although it will be counted for purposes of determining whether a quorum is
present. Accordingly, assuming a quorum is present at the Special Meeting, an abstention will not affect the outcome
of the applicable proposal. Brokers are not entitled to use their discretion to vote uninstructed proxies with respect to
any proposal and are not deemed a vote cast.
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Effect of Broker Non-Votes. If your shares are held by your broker in “street name,” you are receiving a voting
instruction form from your broker or the broker’s agent asking you how your shares should be voted. Please complete
the form and return it in the envelope provided by the broker or agent. No postage is necessary if mailed in the United
States. If you do not instruct your broker how to vote, your broker may not exercise voting discretion with respect to
the proposal to be considered at the Special Meeting. Votes that could have been cast on the matter in question if the
brokers have received their customers’ instructions, and as to which the broker has notified us on a proxy form in
accordance with industry practice or has otherwise advised us that it lacks voting authority, are referred to as “broker
non-votes.” Thus, if you do not give your broker or nominee specific instructions, your shares will not be voted on
those matters and will not be counted as a vote cast in determining the number of shares necessary for approval.
Brokers are not entitled to use their discretion to vote uninstructed proxies with respect to the proposals to be
presented at the Special Meeting and will not be not deemed a vote cast with respect to any such proposal.
Accordingly, assuming a quorum is present at the Special meeting, a broker non-vote will not affect the outcome of
any proposal.

Can I dissent or exercise rights of appraisal?

Neither Colorado law nor Accelr8’s governing documents provide shareholders with dissenters’ or appraisal rights in
connection with the proposals to be presented at the Special Meeting. If the proposals are approved at the Special
Meeting, shareholders voting against such proposals, or any of them, will not be entitled to seek appraisal for their
shares.

How will proxies be solicited and who pays for this proxy solicitation?

The Company will bear the entire cost of solicitation, including the preparation, assembly, printing, and mailing of
this Proxy Statement, the proxy card and any additional solicitation materials furnished to the shareholders. In
addition to soliciting proxies by mail, our officers, directors, and employees, without receiving any additional
compensation, may solicit proxies by telephone, fax, in person, or by other means. Copies of solicitation materials will
be furnished to brokerage houses, fiduciaries and custodians holding shares in their names that are beneficially owned
by others so that they may forward the solicitation material to such beneficial owners, and we will reimburse such
brokerage firms, custodians, nominees and fiduciaries for reasonable out-of-pocket expenses incurred by them in
connection therewith. We will pay all reasonable expenses related to the solicitation of proxies.

The Company may also engage a professional proxy solicitation firm to assist the Board in soliciting proxies for the
Special Meeting, although no such firm has been engaged as of the date of this filing.  In the event that such a firm is
engaged, the Company anticipates that it would solicit proxies by mail, telephone, fax or other means.  The Company
would agree to customary terms and conditions associated with any such engagement, including an estimated fee of
$5,000-10,000 plus reimbursement for certain out-of-pocket costs and expenses incurred in connection with the
solicitation.

Where can I access this Proxy Statement online?

The Proxy Statement and corresponding materials are available online at https://materials.proxyvote.com/004304.
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APPROVAL OF PROPOSED INVESTMENT TRANSACTION
(Proposal No. 1)

Proposed Resolution

At the Special Meeting, shareholders will be asked to consider the following proposed resolution for approval:

“RESOLVED, that the certain Securities Purchase Agreement entered into on April 20, 2012 by and between the
Company and Abeja Ventures, LLC, providing for the issuance and sale by the Company to such investor of
14,000,000 shares of the Company’s common stock, no par value per share, for an aggregate purchase price of
$14,420,000 (i.e., $1.03 per share), as well as warrants to purchase 14,000,000 additional shares of common stock,
and the grant to Lawrence Mehren of options to purchase 2,200,000 shares of common stock, is hereby adopted, and
the transactions contemplated by such Securities Purchase Agreement are hereby ratified, adopted and approved in all
respects.”

Background

Our Common Stock is listed on the NYSE Amex Stock Market, and therefore Accelr8 is subject to various NYSE
Amex Stock Market rules. Section 713(a) of the NYSE Amex Company Guide requires shareholder approval as a
prerequisite to approval of applications to list additional shares that are issued in connection with a transaction
involving the sale, issuance or potential issuance by an issuer of common stock (or securities convertible into common
stock) representing 20% or more of such issuer’s presently outstanding stock for less than the greater of book or market
value of the stock. Section 713(b) of the NYSE Amex Company Guide also requires shareholder approval when the
issuance or potential issuance of additional shares will result in a change of control of the issuer. In addition,
pursuant to the Securities Purchase Agreement, shareholder approval of this proposal is a condition to the
closing of the Investment Transaction.

As of the date hereof, there are 11,103,367 shares of Common Stock issued and outstanding. Accordingly, if the
Investment Transaction is completed, the Purchaser would hold approximately 55.8% of the issued and outstanding
Common Stock immediately after the closing. Assuming the Purchaser’s full exercise of the warrants to be issued in
connection with the Investment Transaction (and no other issuances of Common Stock), the Purchaser would hold
approximately 71.2% of the issued and outstanding Common Stock. Accordingly, the Investment Transaction is
subject to shareholder approval pursuant to Section 713 of the NYSE Amex Company Guide.

As described elsewhere in this Proxy Statement, if the Investment Transaction is completed in accordance with the
terms of the Securities Purchase Agreement, Lawrence Mehren will become a director of the Company and also the
Company’s President and Chief Executive Officer. In recognition of his services as a consultant and his prospective
contributions and value to the Company, the Board determined that it was advisable to make a significant equity
award to Mr. Mehren, subject to shareholder approval. Such approval is a condition to the closing of the Investment
Transaction.

For more information about the terms and conditions of the Securities Purchase Agreement and the Investment
Transaction (including the Mehren Option Grant), please refer to other relevant sections of this Proxy Statement and
the full text of the Securities Purchase Agreement, which is attached as Annex A to this Proxy Statement.
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Recommendation of the Board of Directors

After careful consideration, the Board has unanimously approved the Securities Purchase Agreement, authorized the
Company to complete the Investment Transaction (including the Mehren Option Grant), and determined that the terms
of the Stock Purchase Agreement and the Investment Transaction (including the Mehren Option Grant) are advisable
to, and in the best interests of, the Company and its shareholders. Accordingly, the Board recommends that you
vote “FOR” the adoption of the Securities Purchase Agreement and the approval of Investment Transaction
(including the Mehren Option Grant).

Vote Required

In order for this Proposal No. 1 to be approved, a quorum must be present at the Special Meeting, and the affirmative
vote of a majority of the total votes cast on the proposal at the Special Meeting, either in person or by proxy, is
required. Abstentions do not count as a vote cast. Assuming a quorum is present at the Special Meeting, abstentions
and “broker non-votes” will have no effect on the outcome of the vote.

The Board unanimously recommends that shareholders vote “FOR” Proposal No. 1.

BACKGROUND OF AND RATIONALE FOR
THE PROPOSED INVESTMENT TRANSACTION

Background and Description of the Proposed Investment Transaction

In the course of reaching its decision to approve the Securities Purchase Agreement and recommend that the
Company’s shareholders vote in favor of adopting the Securities Purchase Agreement and approving the Investment
Transaction, the Board consulted with members of the Company’s management team and outside advisors and
considered a number of factors, including (without limitation) the following:

·

the need to gain access to significant investment capital, including the $14,420,000 cash purchase price payable to
Accelr8 at the closing of the Investment Transaction and the $21,210,000 that could be payable to Accelr8 in the
future if the Purchaser exercises the warrants described above (for a total potential investment of more than
$35,000,000), to accelerate and enhance the Company’s research and development activities, to support product
development and marketing initiatives, and for general working capital purposes;

·

the human capital and other value that the principals of the Purchaser (including Messrs. Schuler, Patience
and Mehren, who would join the Board and take major roles in the management of the Company upon the
closing of the Investment Transaction) would bring to the Company given, among other things, their
decades of life sciences expertise in senior management positions;

·
the Company’s financial condition, results of operations and cash flows, and the need to obtain additional financing in
the near future (including, without limitation, to enable the Company to meet its financial obligations on a going
forward basis);

· the value and importance of the Company’s listing on the NYSE Amex Stock Market;

·

the terms and conditions of the Securities Purchase Agreement (including, without limitation, the per share purchase
price payable by the Purchaser, which, as of the date on which the terms of the Investment Transaction were
negotiated, represented a premium to the then current marketing price of the Common Stock), which the Board
believes are in the best interests of the Company and its shareholders;

-8-
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·
the potential that the Purchaser will invest up to an additional $21,210,000 if it fully exercises the warrants to be
issued in connection with the closing of the Investment Transaction, which would enable the Company to continue to
pursue its business plan; and

·the fact that the Company’s shareholders would have an opportunity to adopt the Securities Purchase Agreement and
approve the Investment Transaction.

 	The Board also considered the following negative factors associated with the Securities Purchase Agreement and the
Investment Transaction:

·
the fact that the Company’s existing shareholders will be substantially diluted by the large issuance of new Common
Stock provided for in the Securities Purchase Agreement, particularly if the warrants to be issued in connection with
the closing of the Investment Transaction are ultimately exercised by the Purchaser;

·

the fact that the ownership by the Purchaser of a substantial percentage of our total voting power, together with the
contractual approval rights that we have agreed to grant to the Purchaser, may make it more difficult and expensive
for a third party to pursue a strategic transaction with or involving the Company, even if a change of control would
generally be beneficial to our shareholders; and

·the fees and expenses to be incurred by the Company in connection with negotiating and completing the Securities
Purchase Agreement and the Investment Transaction.

  	In view of the variety of factors considered in its evaluation of the Securities Purchase Agreement and the
complexity of these matters, the Board did not find it practicable to, and did not, quantify or otherwise attempt to
assign any relative weight to the various factors considered. In addition, in considering the various factors, individual
members of the Board may have assigned different weights to different factors.

 	After evaluating these and other factors, and taking into account their knowledge of the Company’s business,
financial condition and prospects, and the views and recommendations of the Company’s management, the Board
unanimously concluded that the Securities Purchase Agreement (and the Investment Transaction) are in the best
interests of the Company and its shareholders. Accordingly, the Board unanimously recommends that all
shareholders vote “FOR” approval of Proposal No. 1 at the Special Meeting.

Interests of Certain Persons

Other than as set forth below and as described elsewhere in this Proxy Statement, the Company is not aware of any
relationships between the Purchaser and the Company, or any of the Company’s directors, officers or significant
shareholders. Reference is made to the following:

-9-
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·

Certain shareholders of the Company, holding approximately 32% of the issued and outstanding Common Stock,
have entered into Voting Agreements with the Purchaser pursuant to which they have agreed to vote their shares in
favor of the Securities Purchase Agreement, the Investment Transaction and the other transactions contemplated
thereby and certain related matters.

·

Thomas Geimer, an officer and director of the Company, shall enter into an Amendment to Geimer Employment
Agreement that provides that a $1,250,000 payment due to Mr. Geimer upon the change of control resulting from the
Investment Transaction shall be paid in two payments of $650,000 on the Closing Date and $700,000 on July 1, 2013
as opposed to one payment currently provided for in his employment agreement and shall contain such other key
terms as further described in Exhibit A-1 attached to the Securities Purchase Agreement. Further additional
information on this payment. See “Potential Payments Upon Termination - Cash Compensation” below.

·

Thomas Geimer, an officer and director of the Company, shall enter into the Geimer Consulting Agreement, that
provides that Mr. Geimer shall receive certain cash payments in the amount of $20,000 per month plus a “gross-up”
amount in respect of additional taxes payable by Mr. Geimer during 2012 from the Closing Date through December
31, 2012 and $96,000 in the aggregate for the period from January 1, 2013 through December 31, 2013, and that shall
also contain the key terms further described on Exhibit A-2 attached to the Securities Purchase Agreement.

·If the Investment Transaction is completed in accordance with the terms of the Securities Purchase Agreement (and if
the other proposals described in this Proxy Statement are approved by shareholders):

o
the Stock Plan Amendment will provide for the issuance of sufficient shares of Common Stock under the Company’s
2004 Omnibus Stock Option Plan (the “2004 Plan”) to allow for the exercise of the stock options granted to Mr.
Mehren, as described in this Proxy Statement;

oMessrs. Geimer, Howson, Kucera and Gerreston will resign from certain positions with the Company, as described
above; and

oMessrs. Schuler, Patience and Mehren will be appointed to the Board, and Mr. Mehren will be appointed as the
Company’s President and Chief Executive Officer, as described above.

Impact on Existing Shareholders

If and when the transactions contemplated by the Securities Purchase Agreement, including the Investment
Transaction, are completed, the Purchaser would hold 14,000,000 shares of Common Stock, which would represent
approximately 55.8% of issued and outstanding Common Stock on a post-closing basis. Existing shareholders would
hold the remaining 44.2%. Subsequently, in the event that the Purchaser were to fully exercise the warrants to be
issued in connection with the Closing (and assuming no other issuances of Common Stock), the Purchaser would hold
28,000,000 shares of Common Stock, which would represent approximately 71.6% of the issued and outstanding
Common Stock after giving effect to such exercises. Existing shareholders would hold the remaining 28.4%.

Assuming the closing of the Investment Transaction, the Purchaser would hold a majority of the issued and
outstanding Common Stock, and principals of the Purchaser would constitute a majority of the Company’s Board and
also hold key management positions in the Company (including President and Chief Executive Officer). Accordingly,
the Purchaser would have considerable influence in the day-to-day affairs of the Company and/or determining the
outcome of any corporate transaction or other matter submitted to shareholders for approval in the future, including
the election of directors and approval of mergers, consolidations or the sale of all or substantially all of the Company’s
assets.

The Securities Purchase Agreement
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This section of the Proxy Statement describes certain material provisions of the Securities Purchase Agreement but
does not purport to describe all of the terms of the Securities Purchase Agreement. A copy of the Securities Purchase
Agreement is attached to this Proxy Statement as Annex A. We urge you to read the full text of the Securities Purchase
Agreement, because that is the legal document that govern the sale of the Common Stock and warrants to the
Purchaser, as well as certain other transactions and events contemplated by the Securities Purchase Agreement. This
section of the Proxy Statement is not intended to provide you with any other factual information about the Company.
Such information can be found elsewhere in this Proxy Statement and in the public filings we make with the SEC, as
described below in this Proxy Statement.

-10-
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General; Purchase and Sale of Securities; Purchase Price

On April 20, 2012, the Company and the Purchaser entered into a Securities Purchase Agreement pursuant to which
the Company agreed to sell and issue to the Purchaser (i) 14,000,000 shares of Common Stock for an aggregate cash
purchase price of $14,420,000 (i.e., $1.03 per share); (ii) a warrant to purchase 7,000,000 additional shares of
Common Stock at an exercise price of $1.03 per share; and (iii) another warrant to purchase 7,000,000 additional
shares of Common Stock at an exercise price of $2.00 per share, with each warrant exercisable prior to the fifth
anniversary of the closing of the Investment Transaction. The terms and conditions of the Securities Purchase
Agreement are described in more detail below, and the full text of the Securities Purchase Agreement is attached to
this Proxy Statement as Annex A.

Under the terms of the Securities Purchase Agreement, the shares of Common Stock (the “Shares”) and the warrants to
purchase additional shares of Common Stock (the “Warrants”), and shares of Common Stock issuable upon exercise of
the Warrants (the “Warrant Shares” and, together with the Shares and the Warrants, the “Securities”), will be issued in a
transaction not involving any public offering and are therefore intended to be exempt from the registration
requirements of the Securities Act of 1933, as amended (the “Securities Act”). The Company expects to rely upon
Section 4(2) of the Securities Act and/or Regulation D promulgated thereunder for an exemption from registration.
The following discussion of the Securities Purchase Agreement provides only a summary of certain material terms
and conditions of the Securities Purchase Agreement.

Representations and Warranties

The Securities Purchase Agreement contains representations and warranties by the Company relating to, among other
things, the Company’s corporate organization and capitalization, the due authorization of the Securities Purchase
Agreement and the transactions contemplated thereby, the absence of conflicts with the Investment Transaction, the
Company’s filings with the SEC (including the financial statements included therein), the Company’s capitalization,
litigation, labor relations, regulatory permits and other matters, title to assets, material contracts, intellectual property,
taxes, insurance, employee benefits, compliance with the Sarbanes-Oxley Act of 2002 and certain other applicable
laws, and required third party approvals in connection with the Investment Transaction.

The Securities Purchase Agreement also contains representations and warranties by the Purchaser relating to, among
other things, its status as an accredited investor and its investment intent.

Shareholders are not third-party beneficiaries under the Securities Purchase Agreement and should not
construe the representations, warranties and covenants or any descriptions thereof as characterizations of the
actual state of facts or condition of the Company, the Purchaser or any of their respective subsidiaries or
affiliates. Moreover, information concerning the subject matter of the representations and warranties may
change after the date of the Securities Purchase Agreement, which subsequent information may or may not be
fully reflected in the our public disclosures. The provisions of the Securities Purchase Agreement, including the
representations and warranties, should not be read alone, but instead should only be read together with the
information provided elsewhere in this document and in the documents incorporated by reference into this
document, including the periodic and current reports and statements that the Company files with the SEC. For
more information regarding these documents incorporated by reference, see “Where You Can Find More
Information” and “Financial Information Incorporated by Reference” below.

-11-
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Closing Conditions

The Securities Purchase Agreement provides that the obligations of the Purchaser to purchase the Shares and the
Warrants and complete the other transactions contemplated by the Securities Purchase Agreement are subject to the
fulfillment of certain closing conditions (unless otherwise waived by the Purchaser), including:

·
the representations and warranties of the Company contained in the Securities Purchase Agreement must be true and
correct as of the closing date, except for representations and warranties which address matters only as of a particular
date, which must be true and correct as of such date;

·
the Company must have performed and complied with all of its obligations, covenants and agreements contained in
the Securities Purchase Agreement that are required to be performed or complied with by it on or before the closing
date;

·
the Company’s shareholders must have approved the Securities Purchase Agreement and the transactions
contemplated thereby (if and to the extent required by applicable laws, rules and regulations or by the Company’s
governing documents);

·

the Common Stock must have continued to be listed on the NYSE Amex Stock Market on an uninterrupted basis
from the date of the Securities Purchase Agreement until the closing date, and there must not be any facts or
circumstances existing as of the closing that would reasonably be expected to result in the delisting of the Common
Stock by the NYSE Amex Stock Market;

· there must not have been a Material Adverse Effect (as defined in the Securities Purchase Agreement) with respect to
the Company; and

· the Purchaser must have completed, to its satisfaction, its due diligence review of the Company.
The Securities Purchase Agreement provides that the obligations of the Company to sell and issue the Shares and the
Warrants and complete the other transactions contemplated by the Securities Purchase Agreement are subject to the
fulfillment of certain closing conditions (unless otherwise waived by the Company), including:

·
the representations and warranties of the Purchaser contained in the Securities Purchase Agreement must be true and
correct as of the closing date, except for representations and warranties which address matters only as of a particular
date, which must be true and correct as of such date;

·
the Purchaser must have performed and complied with all of its obligations, covenants and agreements contained in
the Securities Purchase Agreements that are required to be performed or complied with by it on or before the closing
date; and

·
Accelr8’s shareholders must have approved the Securities Purchase Agreement and the transactions contemplated
thereby (if and to the extent required by applicable laws, rules and regulations or by the Company’s governing
documents).
-12-
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Other Agreements of the Parties; Certain Covenants

Indemnification

The Securities Purchase Agreement provides for mutual indemnification provisions if either party suffers losses
resulting from or relating to, among other things, the other party’s misrepresentation and/or breach of its warranties or
covenants under the Securities Purchase Agreement and other applicable transaction documents.

The Purchaser may elect to be indemnified in the form of a payment of cash by the Company to the Purchaser, or via
the Company’s issuance of that number of additional shares of Common Stock equal to the indemnification amount
due and payable to the Purchaser divided by the average closing price of the Common Stock during the 90-day period
immediately preceding the date of payment.

Listing of Common Stock

The Company has agreed to use its commercially reasonable best efforts to maintain the listing of the Common Stock
on the NYSE Amex Stock Market and, failing that, any trading market, and, if required by the rules and regulations of
the NYSE Amex Stock Market, to list all of the Shares on such trading market as promptly as practicable after the
closing. The Company further agreed that, if the Company applies to have the Common Stock traded on any other
trading market, it will include in such application all of the Shares, and will take such other action as is necessary to
cause all of the Shares to be listed on such other trading market as promptly as reasonably practicable. The Company
will take all action reasonably necessary to continue the quotation or listing and trading of the Common Stock on a
trading market and will comply in all material respects with the Company’s reporting, filing and other obligations
under the bylaws and other rules and regulations of the applicable trading market.

No Solicitation

The Securities Purchase Agreement provides for certain limitations on the Company’s ability to consider alternative
transaction proposals and/or the Board’s ability to change its recommendation with respect to the Securities Purchase
Agreement and the Investment Transaction during the time period between the execution of the Securities Purchase
Agreement and the closing of the Investment Transaction (or earlier termination of the Securities Purchase
Agreement). These limitations are subject to certain exceptions and carve-outs. For more information, refer to Section
5.10 of the Securities Purchase Agreement, which is attached to this Proxy Statement as Annex A. Additional
information regarding certain fees and expenses that would be payable by the Company in connection with its
termination of the Securities Purchase Agreement under specified circumstances is set forth below.

Conduct of Business Pending the Closing

The Securities Purchase Agreement provides for certain limitations on the Company’s conduct of its business during
the time period between the execution of the Securities Purchase Agreement and the closing of the Investment
Transaction (or earlier termination of the Securities Purchase Agreement). These limitations are subject to certain
exceptions. For more information, refer to Section 5.12 of the Securities Purchase Agreement, which is attached to
this Proxy Statement as Annex A.
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Supplemental Listing Application

The Securities Purchase Agreement provides that, as soon as reasonably practicable but in no event later than April
27, 2012, the Company shall file a Supplemental Listing Application with the NYSE Amex Stock Market pertaining
to, among other things, the issuance and sale of the Securities. The Company shall cooperate, and shall cause its
counsel to cooperate, reasonably in connection with the preparation and filing of such Supplemental Listing
Application. The Company shall not file the Supplemental Listing Application, or any amendment or supplement
thereto, without providing the Purchaser and its counsel a reasonable opportunity to review and comment thereon
(which comments shall be reasonably considered by the Company).

Amendment to Geimer Employment Agreement; Geimer Consulting Agreement

The Securities Purchase Agreement provides that the parties shall cooperate in good faith with Mr. Geimer to
mutually agree upon, as soon as practicable and in any event prior to the closing of the Investment Transaction, the
definitive forms of the Amendment to Geimer Employment Agreement and Geimer Consulting Agreement, which
forms shall contain the key terms described on Exhibits A-1 and A-2 attached to the Securities Purchase Agreement
and be executed and delivered in connection with the closing. For more information, refer to Annex A.

Registration Rights Agreement

In connection with the closing of the Investment Transaction, the Company will enter into a Registration Rights
Agreement with the Purchaser pursuant to which the Purchaser and certain other parties will be granted certain
demand and piggy-back registration rights, including for shelf registrations, with respect to the resale of the Securities.
The form of Registration Rights Agreement is attached to the Securities Purchase Agreement as Exhibit C. For more
information, refer to Annex A.

Warrants

In connection with the closing of the Investment Transaction, the Company will issue to the Purchaser (i) a warrant to
purchase 7,000,000 shares of Common Stock at an exercise price of $1.03 per share; and (ii) another warrant to
purchase 7,000,000 shares of Common Stock at an exercise price of $2.00 per share, with each warrant exercisable
prior to the fifth anniversary of the closing of the Investment Transaction. The form of warrant is attached to the
Securities Purchase Agreement as Exhibit D. For more information, refer to Annex A.

Transfer Restrictions

The Securities issuable to the Purchaser have not been registered under the Securities Act, nor under the securities
laws of any state or other jurisdiction, and unless so registered may not be offered or sold in the United States or to
U.S. persons except pursuant to applicable regulation or an exemption from the registration requirements of the
Securities Act and applicable state securities laws. Accordingly, for the six (6)-month period beginning on the closing
date, the Purchaser would not be permitted to transfer its interest in the Shares or the Warrants purchased under the
Securities Purchase Agreement. The Purchaser would also be subject to contractual limitations on the transfer of the
Securities, as described above.

As described above, in connection with the closing of the Investment Transaction, the Company will enter into a
Registration Rights Agreement with the Purchaser pursuant to which the Purchaser and certain other parties will be
granted certain demand and piggy-back registration rights, including for shelf registrations, with respect to the resale
of the Securities.
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Termination Rights

The Securities Purchase Agreement provides that it may be terminated by either or both of the parties under certain
circumstances (including, in some instances, after shareholder approval has been obtained). For more information,
refer to Article VI of the Securities Purchase Agreement, which is attached to this Proxy Statement as Annex A.
Additional information regarding certain fees and expenses that would be payable by the Company in connection with
its termination of the Securities Purchase Agreement under specified circumstances is set forth below.

Fees and Expenses

Pursuant to the Securities Purchase Agreement, the Company is required to pay the Purchaser a break-up fee equal to
two percent of the equity value of the Company if (i) the Purchaser terminates the Securities Purchase Agreement
because the Board (a) changes its recommendation to the shareholders to approve the transactions contemplated by the
Securities Purchase Agreement, (b) refuses to confirm such recommendation when a takeover proposal from a person
other than the Purchase is announced, or (c) does not oppose a takeover proposal from a person other than the
Purchaser, or (ii) the Company terminates the Securities Purchase Agreement because, prior to the Company’s
stockholders approving the Securities Purchase Agreement, the Board authorizes the Company to enter into an
alternative transaction that is superior to the Securities Purchase Agreement.

Additionally, pursuant to the Securities Purchase Agreement, the Company is required to pay the Purchaser a break-up
fee equal to two percent of the equity value of the Company if (i) the Purchaser terminates the Securities Purchase
Agreement because the Company breaches any representation, warranty or covenant and the shareholders did not
approve the Securities Purchase Agreement at the Special Meeting or (ii) the Company or the Purchaser terminates the
Securities Purchase Agreement (A) because the Securities Purchase Agreement did not close by July 2, 2012, as may
be extended pursuant to the terms of the Securities Purchase Agreement, and the Company’s shareholders did not
approve the Securities Purchase Agreement at the Special Meeting or (B) because the Company’s shareholders did not
approve the Securities Purchase Agreement at the Special Meeting, provided that prior to such terminations described
in clauses (i) and (ii) of this paragraph, a takeover proposal from a person other than the Purchaser has been publicly
disclosed or communicated to the Company or Board and not withdrawn and within 12 months following the
termination of the Securities Purchase Agreement the Company enters into a definitive agreement with respect to such
takeover proposal.  	

The payment of the foregoing break-up fees is subject to certain exceptions set forth in the Securities Purchase
Agreement. For more information, refer to Section 6.6 of the Securities Purchase Agreement, which is attached to this
Proxy Statement as Annex A.

	Other than as set forth above and as described elsewhere in this Proxy Statement, the Company and the Purchaser
will each bear their own expenses in connection with the Securities Purchase Agreement and the Investment
Transaction.

Governing Law

The Securities Purchase Agreement is governed by Arizona law.
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INFORMATION ABOUT DIRECTORS TO BE APPOINTED
UPON CLOSING OF INVESTMENT TRANSACTION

Background

The Board currently consists of three members. If the Investment Transaction is completed, (i) the size of the full
Board will be increased to four members, (ii) Messrs. Kucera and Gerretson will resign from the Board, effective upon
the closing of the Investment Transaction, and (iii) Messrs. Schuler, Patience and Mehren will be appointed to the
Board, effective immediately following the closing, in each case in accordance with the terms of the Securities
Purchase Agreement. Additional information with respect to each of the potential new Board members, as well as Mr.
Geimer (who would remain on the Board following the closing of the Investment Transaction), is set forth below:

Jack Schuler

Mr. Schuler, 71, is a founding partner of Crabtree Partners, a private equity investment firm. Mr. Schuler served as a
director of Ventana Medical Systems, Inc. from 1991 and as Chairman of the Board from 1995 until Ventana’s
acquisition by Roche in 2008. Mr. Schuler has been a director of Stericycle, Inc. (NASDAQ: SRCL) since March
1990, formerly serving as Chairman of the Board, and continues to serve as Lead Director for Stericyle. Prior to
joining Stericycle, Inc., Mr. Schuler held various executive positions at Abbott Laboratories from December 1972
through August 1989, most recently serving as President and Chief Operating Officer. He is currently a director of
Quidel Corporation (NASDAQ: QDEL) and Medtronic, Inc. (NYSE: MDT). Mr. Schuler holds a B.S. in Mechanical
Engineering from Tufts University and an M.B.A. from Stanford University.

John Patience

Mr. Patience, 64, is also a founding partner of Crabtree Partners, a private equity investment firm. Mr. Patience served
as a director of Ventana Medical Systems, Inc. from 1989 and as Vice Chairman from 1999 until Ventana’s acquisition
by Roche in 2008. Mr. Patience has been a director of Stericycle, Inc. (NASDAQ: SRCL) since 1989. Mr. Patience
was previously a partner of a venture capital investment firm that provided both Ventana and Stericycle with early
stage funding. Mr. Patience was also previously a partner in the consulting firm of McKinsey & Co., Inc., specializing
in health care. Mr. Patience holds a B.A. in Liberal Arts and an L.L.B. from the University of Sydney, Australia, and
an M.B.A. from the University of Pennsylvania’s Wharton School of Business.

Lawrence Mehren

Mr. Mehren, 45, served as Senior Vice President and Chief Financial Officer of Ventana Medical Systems from 2007
until 2008 and as Head of Global Business from 2008 until 2011. Previously, he was Managing Director, Partner and
head of P&M Corporate Finance’s (an investment banking firm based in Detroit, Michigan) life sciences practice. Prior
to his tenure at P&M, Mr. Mehren worked in management positions with Gale Group, a division of The Thomson
Corporation, as well as Merrill Lynch. Mr. Mehren holds a B.A. in Political Science from the University of Arizona
and an M.B.A. from Northwestern University’s Kellogg Graduate School of Management.

Thomas V. Geimer

Mr. Geimer, 65, has been the Chairman of the Board and a director of Accelr8 since 1987. He currently serves as the
Chief Executive Officer, Chief Financial Officer and Secretary of the Company.  Mr. Geimer is responsible for
development of the Company’s business strategy, day-to-day operations, accounting and finance functions.  Before
assuming full-time responsibilities at the Company, Mr. Geimer founded and operated an investment banking firm.
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APPROVAL OF PROPOSED AMENDMENT TO ARTICLES OF INCORPORATION
TO INCREASE AUTHORIZED SHARES
(Proposal No. 2)

Proposed Resolution

At the Special Meeting, shareholders will be asked to consider the following proposed resolution for approval:

“RESOLVED, that an amendment to the Company’s Articles of Incorporation, as amended, to increase the number of
authorized shares of Common Stock by 26,000,000 shares, to a total of 45,000,000 shares, is hereby approved and
adopted, and the appropriate officers of the Company are hereby authorized and directed to file Articles of
Amendment with the Colorado Secretary of State to effect such amendment.”

Background

On April 20, 2012, the Board unanimously approved an amendment to our Articles of Incorporation, as amended, that
would (i) increase the number of authorized shares of Common Stock by 26,000,000 shares, to a total of 45,000,000
shares, and (ii) permit the Company’s shareholders to take action by less than unanimous written consent in the manner
contemplated by Colorado law, and directed the submission of the amendment for approval by the Company’s
shareholders at the Special Meeting. The form of the proposed amendment to the Articles of Incorporation that
provides for the Increase in the Authorized Shares Charter Amendment (this Proposal No. 2) and the Shareholder
Action Charter Amendment (Proposal No. 3) is attached to this Proxy Statement as Annex B.

The Company’s Articles of Incorporation, as amended, currently authorize the Company to issue up to 19,000,000
shares of Common Stock. As of May 9, 2012, 11,103,367 shares of Common Stock were issued and outstanding. In
addition, as of such date, 992,500 shares of Common Stock were reserved for issuance under the Company’s 1996
Incentive Stock Option Plan, 1996 Non-Qualified Stock Option Plan and the 2004 Omnibus Stock Option Plan, or in
respect of issued and outstanding warrants to purchase Common Stock.

The proposed increase in the number of authorized shares of Common Stock is necessary for the Company to
complete the Investment Transaction, including the issuance of 14,000,000 shares of Common Stock to the Purchaser
at the closing and the potential issuance of up to 14,000,000 additional shares of Common Stock to the Purchaser upon
its future exercise of some or all of the warrants to be issued at the closing. The Stock Plan Amendment to be
considered for approval at the Special Meeting and the Mehren Option Grant also require that the Increase in the
Authorized Shares Charter Amendment and the Shareholder Action Charter Amendment be approved. 

Set forth below is a non-exhaustive list of factors that the Board considered when it unanimously approved, and
recommended that our shareholders approve, the Increase in the Authorized Shares Charter Amendment.

If the Increase in the Authorized Shares Charter Amendment is not approved, the Investment Transaction
cannot be completed, because there are currently not enough authorized but unissued shares of Common
Stock to accommodate the issuance of 14,000,000 shares to the Purchaser at the Closing.  The Company and
its management are aware of the Purchaser’s intent to acquire a controlling interest in the Company if and
when the Investment Transaction is completed.  The purposes and effects of the Investment Transaction,
which the Board has approved and recommended that shareholders approve, are described in detail in this
Proxy Statement.

• 
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The Company only proposes to increase the number of authorized shares of Common Stock by 26,000,000
shares, even though 28,000,000 shares are potentially issuable to the Purchaser in connection with the
Investment Transaction (assuming all of the warrants issued at the Closing are exercised in the future), and the
Company is also proposing in this Proxy Statement to reserve an additional 5,000,000 shares for issuance
under its 2004 Omnibus Stock Option Plan (see Proposal No. 4).  In other words, after taking into account the
shares that may be issued to the Purchaser in connection with the Investment Transaction and the shares
reserved for issuance in respect of equity compensation awards, there will actually be fewer authorized but
unissued shares of Common Stock available for the Company to use for transactions or other purposes that
may have an anti-takeover effect.

• 
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The Company does not currently have in effect any material anti-takeover measures.  For example, the Board
is not classified or staggered, the Company does not currently have any authorized or issued preferred stock,
and the Company does not have a shareholder rights plan (or “poison pill”) in effect.  Management does not
presently intend to propose any such anti-takeover measures in future proxy solicitations.

• 

To the extent that the Increase in the Authorized Shares Charter Amendment and the other proposals
described in this Proxy Statement are approved by our shareholders, and if the Investment Transaction is
completed, the Purchaser will control a majority of the voting power of the Company.  One overall effect of
the Investment Transaction might be to render more difficult or to discourage a future merger, tender offer or
proxy contest, other significant investment or strategic transaction relating to the Company, and the removal
of incumbent management, even if such events might be favorable to the interests of shareholders other than
the Purchaser and its affiliates.  On the other hand, the Board believes that the Company may suffer certain
adverse consequences if the Investment Transaction is not completed, as described in the “About the Meeting”
section of this Proxy Statement.

• 

Shareholders are encouraged to consider the above factors, as well as other factors that they deem relevant, in
determining how to vote on Proposal No. 2.

If the Increase in the Authorized Shares Charter Amendment is approved by shareholders, it would become effective
upon the filing of Articles of Amendment with the Colorado Secretary of State. Assuming the other proposals
described in this Proxy Statement are also approved by shareholders (and the satisfaction or waiver of the other
conditions to the closing of the Investment Transaction), the Company anticipates that such filing would occur
promptly after the Special Meeting.

Shareholder Approval is Condition to Closing of Investment Transaction

Pursuant to the Securities Purchase Agreement, shareholder approval of this proposal is a condition to the
closing of the Investment Transaction. In other words, if shareholders do not approve the Increase in the
Authorized Shares Charter Amendment described herein, the Purchaser will not be obligated to complete the
Investment Transaction even if shareholders vote to adopt the Securities Purchase Agreement and approve the
Investment Transaction itself (Proposal No. 1 in this Proxy Statement).

Recommendation of the Board of Directors

After careful consideration, the Board has unanimously approved the Charter Amendment and determined that the
terms of the Increase in the Authorized Shares Charter Amendment are advisable to, and in the best interests of, the
Company and its shareholders. Accordingly, the Board recommends that you vote “FOR” the approval of the
Increase in the Authorized Shares Charter Amendment.

Vote Required

In order for this Proposal No. 2 to be approved, a quorum must be present at the Special Meeting, and the affirmative
vote of a majority of the total votes cast on the proposal at the Special Meeting, either in person or by proxy, is

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

33



required. Abstentions do not count as a vote cast. Assuming a quorum is present at the Special Meeting, abstentions
and “broker non-votes” will have no effect on the outcome of the vote.

The Board unanimously recommends that shareholders vote “FOR” Proposal No. 2.
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APPROVAL OF PROPOSED AMENDMENT TO ARTICLES OF INCORPORATION

TO PERMIT SHAREHOLDER ACTION BY LESS THAN UNANIMOUS WRITTEN CONSENT
(Proposal No. 3)

Proposed Resolution

At the Special Meeting, shareholders will be asked to consider the following proposed resolution for approval:

“RESOLVED, that an amendment to the Company’s Articles of Incorporation, as amended, to permit the Company’s
shareholders to take action by less than unanimous written consent in the manner contemplated by Colorado law, is
hereby approved and adopted, and the appropriate officers of the Company are hereby authorized and directed to file
Articles of Amendment with the Colorado Secretary of State to effect such amendment.”

Background

On April 20, 2012, the Board unanimously approved an amendment to our Articles of Incorporation, as amended, that
would (i) increase the number of authorized shares of Common Stock by 26,000,000 shares, to a total of 45,000,000
shares, and (ii) permit the Company’s shareholders to take action by less than unanimous written consent in the manner
contemplated by Colorado law, and directed the submission of the amendment for approval by the Company’s
shareholders at the Special Meeting. The form of the proposed amendment to the Articles of Incorporation that
provides for the Increase in the Authorized Shares Charter Amendment (this Proposal No. 2) and the Shareholder
Action Charter Amendment (Proposal No. 3) is attached to this Proxy Statement as Annex B.

Currently, the Company’s shareholders are not permitted to take action by written consent (in lieu of holding a meeting
of the shareholders) unless such action is unanimous. Given the Company’s distributed shareholder base and large
number of shareholders, it is therefore not feasible to take action by written consent. The Shareholder Action Charter
Amendment would permit the Company’s shareholders to take action by less than unanimous written consent in the
future, in the manner contemplated and permitted by Colorado law. Such authorization will permit the Company’s
shareholders to take action more quickly and cost-effectively if or when the need arises.

If the Investment Transaction is completed, the Purchaser would hold approximately 55.8% of the issued and
outstanding Common Stock immediately after the closing and assuming the Purchaser’s full exercise of the warrants to
be issued in connection with the Investment Transaction (and no other issuances of Common Stock), the Purchaser
would hold approximately 71.2% of the issued and outstanding Common Stock. As a result of the Shareholder Action
Charter Amendment, following the closing of the Investment Transaction, the Purchaser will have the ability to take
action without seeking the vote of or consent of the other shareholders in the Company.

The Shareholder Action Charter Amendment could have the effect of disenfranchising our minority shareholders so
long as the Purchaser owns a majority of the outstanding voting shares. However, the Company will be required to
continuously provide all of its shareholders with a notice of the action taken by way of an Information Statement filed
with the United States Securities and Exchange Commission pursuant to Section 14 of the Securities Exchange Act of
1934. Accordingly, our shareholder base will always have access to all relevant information.
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In addition, to the extent that the Purchaser continues to hold enough voting power following the closing of the
Investment Transaction to control the outcome of certain proposals to be considered for approval by our shareholders,
allowing the Purchaser to take action by written consent will not change the outcome of such proposals.  Rather, the
Shareholder Action Charter Amendment will facilitate more efficient action by our shareholders and potentially result
in cost savings for the Company.

If the Shareholder Action Charter Amendment is approved by shareholders, the Company anticipates that the Board
will adopt a similar amendment to the Company’s bylaws at or shortly after the closing of the Investment Transaction.

Shareholder Approval is Condition to Closing of Investment Transaction

Pursuant to the Securities Purchase Agreement, shareholder approval of this proposal is a condition to the
closing of the Investment Transaction. In other words, if shareholders do not approve the Shareholder Action
Charter Amendment described herein, the Purchaser will not be obligated to complete the Investment
Transaction even if shareholders vote to adopt the Securities Purchase Agreement and approve the Investment
Transaction itself (Proposal No. 1 in this Proxy Statement).

Recommendation of the Board of Directors

After careful consideration, the Board has unanimously approved the Shareholder Action Charter Amendment and
determined that the terms of the Shareholder Action Charter Amendment are advisable to, and in the best interests of,
the Company and its shareholders. Accordingly, the Board recommends that you vote “FOR” the approval of the
Shareholder Action Charter Amendment.

Vote Required

In order for this Proposal No. 3 to be approved, a quorum must be present at the Special Meeting, and the affirmative
vote of a majority of the total votes cast on the proposal at the Special Meeting, either in person or by proxy, is
required. Abstentions do not count as a vote cast. Assuming a quorum is present at the Special Meeting, abstentions
and “broker non-votes” will have no effect on the outcome of the vote.

The Board unanimously recommends that shareholders vote “FOR” Proposal No. 3.
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APPROVAL OF PROPOSED AMENDMENT TO 2004 OMNIBUS STOCK PLAN
(Proposal No. 4) 

Proposed Resolution

At the Special Meeting, shareholders will be asked to consider the following proposed resolution for approval:

“RESOLVED, that an amendment to the Company’s 2004 Omnibus Stock Option Plan to increase the number shares of
Common Stock available for issuance thereunder by 5,000,000 shares.”

Background

On April 20, 2012, the Board unanimously approved an amendment to the Company’s 2004 Omnibus Stock Option
Plan (the “2004 Plan”) that would increase the number of shares of Common Stock available for issuance thereunder by
5,000,000 shares, and directed the submission of the amendment for approval by the Company’s shareholders at the
Special Meeting. The form of the proposed Stock Plan Amendment and the 2004 Plan are attached as Annex C.

As of May 9, 2012, there were 500,000 shares of Common Stock authorized for issuance under the 2004 Plan, of
which 495,000 shares have been reserved for awards made previously to the Company’s directors, officers, employees
and consultants that were outstanding as of such date, options to acquire 5,000 shares had been exercised, leaving no
shares available for award as of such date.

The Board considers the proposed increase in the number of shares of Common Stock available for issuance under the
2004 Plan desirable because it will give the Board the flexibility to issue additional awards to directors, officers,
employees and consultants. The Board and management believe that this amount will be sufficient for the Company’s
equity compensation needs for the foreseeable future. In addition, the increase is needed to provide for enough shares
of Common Stock to issue upon the future exercise (if any) of the Mehren Option Grant and certain other options
granted in connection with the Investment Transaction.

Set forth below is a summary of the principal provisions of the 2004 Plan, as amended by the proposed Stock Plan
Amendment. The summary is qualified by reference to the full text of the proposed Stock Plan Amendment, which is
attached to this Proxy Statement as Annex C.

Purpose

The purpose of the 2004 Plan is to promote the growth of the Company by permitting the Company to grant options
(“Options”) to purchase shares of its Common Stock, to attract and retain the best available personnel for positions of
substantial responsibility and to provide certain key employees, independent contractors, consultants, technical
advisors and directors of the Company with a more direct stake in the future of the Company and provide an
additional incentive to contribute to the success of the Company.

Administration

The 2004 Plan shall be administered by the Compensation Committee of the Board or any committee of the Board
performing similar functions, as appointed from time to time by the Board (the “Committee”).
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 The Committee has the discretionary authority to determine the persons who are entitled to receive Options under the
2004 Plan, the type of Option to be granted under the 2004 Plan, the number of Options to be granted under the 2004
Plan, and to promulgate such other rules and regulations necessary and proper for the administration of the 2004 Plan.
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Number of Shares Available for Options

As described under “Background” above, as of May 9, 2012, there were 500,000 shares of Common Stock authorized
for issuance under the 2004 Plan, of which 495,000 shares have been reserved for awards made previously to the
Company’s directors, officers, employees and consultants that were outstanding as of such date, options to acquire
5,000 shares had been exercised, leaving no shares available for award as of such date.

Subject to the provisions of the 2004 Plan, if an Option granted under the 2004 Plan terminates, expires, lapses or is
cancelled for any reason without having been exercise in full, any Common Stock subject to the Option will again be
Common Stock available for grant pursuant to the 2004 Plan.

Types of Options

Pursuant to the terms of the 2004 Plan, the Committee may grant either “incentive stock options” within the meaning of
Section 422 of the Internal Revenue Code of 1986, as amended (the “Code”) or nonqualified stock options under the
2004 Plan. Incentive stock options will be granted only to those participants who are employees of the Company. The
exercise price of all incentive stock options granted under the 2004 Plan must be equal to the fair market value of such
shares on the date of grant as determined by the Committee, based on guidelines set forth in the 2004 Plan. The
exercise price of nonqualified stock options granted under the 2004 Plan shall be not less than 50% of the fair market
value of a share on the date of grant of such Option. No Option may be exercised more than ten (10) years from the
date of grant. Upon exercise of any Option, payment may be made in (i) in cash, or (ii) cash equivalents, or (iii) by
other methods as determined by the Committee.

A participant will have none of the rights of a shareholder with respect to Options until the date of the issuance of
stock certificates to the participant.

Eligibility

The Committee may, on behalf of the Company, grant Options to any key employee, independent contractor,
consultant, technical advisor or director of the Company.

Certain Change in Control Transactions

All Options shall become immediately vested and exercisable upon the date on which the Company or its shareholders
enter into an agreement to dispose of all or substantially all of the assets or Common Stock of the Company by means
of sale, reorganization, liquidation or other similar transaction.

Non-transferability

No Option granted under the 2004 Plan may be sold, transferred, pledged, or assigned otherwise than by will or by the
laws of descent and distribution. In addition, unless as otherwise determined by the Committee, shares of Common
Stock acquired upon the exercise of an Option granted pursuant to the 2004 Plan shall not be transferable until six (6)
months after the date of grant.
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Amendment or Termination

The Committee may, at any time and from time to time, alter, amend, suspend or terminate the 2004 Plan in whole or
in part; provided, however, that (i) any such action of the Committee is subject to the approval of the shareholders to
the extent required by applicable law or regulation, and (ii) provisions of the 2004 Plan which govern the amount,
price or timing of the award of an Option shall not be amended more than once every six (6) months. No amendment
or termination shall, without the written consent of the holder of an Option, adversely affect the rights of such holder.

Tax Withholding

The Company and its subsidiaries have the power to withhold, or require a participant to remit to the Company, an
amount sufficient to satisfy federal, state, and local withholding tax requirements on any Option awarded under the
2004 Plan.

Federal Income Tax Consequences of the 2004 Plan

The following is a brief summary of certain of the Federal income tax consequences of certain transactions under the
2004 Plan based on federal income tax laws in effect on January 1, 2012. This summary is not intended to be
exhaustive and does not describe state or local tax consequences.

Upon exercise of a nonqualified option, the participant will recognize ordinary taxable income in an amount equal to
the difference between the amount paid for the Option, if any, and the fair market value of the Common Stock
received on the date of exercise. The Company will be entitled to a concurrent income tax deduction equal to the
ordinary income recognized by the participant.

A participant who is granted an incentive stock option will not recognize taxable income at the time of exercise.
However, the excess of the Common Stock’s fair market value over the Option price could be subject to the alternative
minimum tax in the year of exercise (assuming the Common Stock received is not subject to a substantial risk of
forfeiture or is transferable). If Common Stock acquired upon exercise of an incentive stock option is held for a
minimum of two (2) years from the date of grant and one (1) year from the date of exercise, the gain or loss (in an
amount equal to the difference between the sales price and the exercise price) upon disposition of the Common Stock
will be treated as a long-term capital gain or loss, and the Company will not be entitled to any income tax deduction.
If the holding period requirements are not met, the incentive stock option will not meet the requirements of the Code
and the tax consequences described for nonqualified stock options will apply.

Shareholder Approval is Condition to Closing of Investment Transaction

Pursuant to the Securities Purchase Agreement, shareholder approval of this proposal is a condition to the
closing of the Investment Transaction. In other words, if shareholders do not approve the Stock Plan
Amendment described herein, the Purchaser will not be obligated to complete the Investment Transaction even
if shareholders vote to adopt the Securities Purchase Agreement and approve the Investment Transaction itself
(Proposal No. 1 in this Proxy Statement).

Recommendation of the Board of Directors

After careful consideration, the Board has unanimously approved the Stock Plan Amendment and determined that the
terms of the Stock Plan Amendment are advisable to, and in the best interests of, the Company and its shareholders.
Accordingly, the Board recommends that you vote “FOR” the approval of the Stock Plan Amendment.
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Vote Required

In order for this Proposal No.4 to be approved, a quorum must be present at the Special Meeting, and the affirmative
vote of a majority of the total votes cast on the proposal at the Special Meeting, either in person or by proxy, is
required. Abstentions do not count as a vote cast. Assuming a quorum is present at the Special Meeting, abstentions
and “broker non-votes” will have no effect on the outcome of the vote.

The Board unanimously recommends that shareholders vote “FOR” Proposal No. 4.
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SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT

The following table sets forth information regarding the beneficial ownership of Common Stock as of May 9, 2012 of
(i) each named executive officer and each director of the Company; (ii) all named executive officers and directors of
the Company as a group; and (iii) each person known to the Company to be the beneficial owner of more than five
percent of the Common Stock. The Company deems shares of Common Stock that may be acquired by an individual
or group within 60 days of May 9, 2012, pursuant to the exercise of options or warrants or conversion of convertible
securities, to be outstanding for the purpose of computing the percentage ownership of such individual or group, but
these shares are not deemed to be outstanding for the purpose of computing the percentage ownership of any other
person shown in the table. Except as specifically noted in the footnotes, percentage of ownership is based on
11,103,367 shares of Common Stock issued and outstanding on May 9, 2012. The information as to beneficial
ownership was either (i) furnished to us by or on behalf of the persons named or (ii) determined based on a review of
the beneficial owners’ Schedules 13D/G and Section 16 filings with respect to the Common Stock. Unless otherwise
indicated, the business address of each person listed is c/o Accelr8 Technology Corporation, 7000 North Broadway,
Building 3-307, Denver, Colorado 80221.

Name of Beneficial Owner

Amount and Nature of Beneficial
Ownership

Percentage of
Class

Thomas V. Geimer (1) 442,985 3.9%
Charles E. Gerretson (2) 165,300 1.5%
John D. Kucera (3) 68,663 *
David C. Howson (4) 307,600 2.7%

All named executive officers and directors as a group (4
persons) 984,548 8.4%

Kenneth Bennington, as trustee for the Thomas V.
Geimer 1,129,110 9.9%

Deferred Compensation Rabbi Trust (5)
370 17th St. #3500
Denver, Colorado

Merrill Lynch & Co., Inc. (6) 793,141 7.1%
_________________________

*Represents less than one percent of the issued and outstanding Common Stock.

(1)Mr. Geimer is a director of the Company and also the Company’s Chief Executive Officer and Chief Financial
Officer. Amount includes 80,000 shares that may be purchased by Mr. Geimer upon the exercise of a stock option
for an exercise price equal to $2.69 per share that expire on August 19, 2021, 100,000 shares that may be
purchased by Mr. Geimer upon the exercise of a stock option for an exercise price equal to $3.60 per share that
expire on December 11, 2017, and 25,000 shares that may be purchased by Mr. Geimer upon the exercise of a
stock option for an exercise price equal to $1.04 per share that expire on April 19, 2022. Mr. Geimer expressly
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disclaims beneficial ownership of the shares of Common Stock held by the trust described in footnote 5 below.

(2)

Mr. Gerretson is a director of the Company. Amount includes (i) 115,300 shares owned directly by Mr. Gerretson;
(ii) 10,000 shares that may be purchased by Mr. Gerretson upon exercise of options for an exercise price equal to
$2.90 which options expire on February 18, 2015; (iii) 10,000 shares that may be purchased by Mr. Gerretson upon
exercise of options for an exercise price equal to $3.00 per share that expire on October 29, 2018; (iv) 10,000
shares that may be purchased by Mr. Gerretson upon exercise of options for an exercise price equal to $1.34 per
share that expire on December 13, 2013; and (v) 20,000 shares that may be purchased by Mr. Gerretson upon
exercise of options for an exercise price equal to $1.04 per share that expire on April 19, 2022.

(3)

Mr. Kucera is a director of the Company. Amount includes (i) 1,250 shares held on behalf of Mr. Kucera’s minor
children in which Mr. Kucera has the power and authority to dispose of these shares; (ii) 10,000 shares that may
be purchased by Mr. Kucera upon exercise of options for an exercise price equal to $0.73 per share that expire on
December 17, 2019; (iii) 10,000 shares that may be purchased by Mr. Kucera upon exercise of options for an
exercise price equal to $1.34 per share that expire on December 13, 2013; and (iv) 20,000 shares that may be
purchased by Mr. Kucera upon exercise of options for an exercise price equal to $1.04 per share that expire on
April 19, 2022.
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(4)

Mr. Howson is the Company’s President. Amount includes (i) 225,000 shares, which may be purchased by Mr.
Howson upon exercise of options which options expire on March 15, 2015, (ii) an option to acquire 75,000 shares
at a price of $2.69 per share that expire on August 19, 2013 and (iii) an option to acquire 5,000 shares at a price of
$1.04 per share that expire on April 20, 2014.

(5)

Kenneth Bennington as trustee, has voting and dispositive power over the shares held in the Thomas V. Geimer
Deferred Compensation Rabbi Trust. Effective April 30, 2012, the Company and Mr. Bennington as trustee
amended the terms of the Thomas V. Geimer Deferred Compensation Rabbi Trust to provide that the trustee has
voting power with regard to trust assets.

(6)
Business address is 100 North Tryon Street, Floor 25, Bank of America Corporate Center, Charlotte, North
Carolina 28255. Information obtained from Schedule 13G/A filed by Bank of America Corporation with the SEC
on February 11, 2011.
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EXECUTIVE COMPENSATION

Compensation Discussion and Analysis

Our executive compensation program for Thomas V. Geimer and David C. Howson, the named executive officers (the
“NEOs”) is administered by the Company’s compensation committee, which is comprised of Charles E. Gerretson and
John D. Kucera.

Summary Compensation Table

The following table summarizes the compensation of the NEOs for the fiscal years ended July 31, 2011 and 2010:

Name and Fiscal Stock Option All other Other
Principal Position Year Salary BonusAwardsAwards CompensationTotal ($)

Thomas V. Geimer 2011 $165,000$0 $0 $0 $75,000(1) $240,000
   Chief Executive 2010 $165,000$0 $0 $0 $75,000(2) $240,000
   Officer and
   Chief Financial
   Officer

David C. Howson 2011 $150,000$0 $0 $0 $0 $150,000
   President 2010 $150,000$0 $0 $0 $0 $150,000

(1)Represents deferred compensation for Mr. Geimer pursuant to the Company’s deferred compensation plan, $75,000
of which vested during the fiscal year ended July 31, 2011 which payment was made on October 20, 2011.

(2)
Represents deferred compensation for Mr. Geimer pursuant to the Company’s deferred compensation plan, $75,000
of which vested during the fiscal year ended July 31, 2010 but such payments were not made until October 23,
2010.

Narrative Disclosure to Summary Compensation Table and Grants of Plan-Based Awards Table

Individual Arrangements and Employment Agreements

The following is a description of the individual arrangements that we have made to each of the NEOs with respect to
their compensation. Mr. Geimer was paid during the fiscal year ended July 31, 2011 in accordance with his
employment agreement with us with the exception of the $75,000 deferred payment, which payment was made on
October 20, 2011. Mr. Howson does not have an employment agreement with the Company. In addition, Mr. Geimer
also has a Change-in-Control payment that is described in the “Potential Payments Upon Termination” below.

Thomas V. Geimer – Chief Executive Officer, Chief Financial Officer, Secretary and Chairman of the Board of
Directors

Effective December 1, 2008, we entered into an employment agreement with Mr. Geimer. The agreement was
negotiated and approved by the Compensation Committee. The agreement provides for an annual base salary of
$165,000 with annual deferred compensation of $75,000. The agreement expires on December 31, 2012. The
compensation committee reviewed the prior employment agreement of Mr. Geimer in connection with the approval of
Mr. Geimer’s employment agreement.
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In the event of termination by mutual agreement, termination “with cause,” as defined in the agreement, death or
permanent incapacity or voluntary termination, Mr. Geimer, or his estate, would be entitled to the sum of the base
salary and unreimbursed expenses accrued to the date of termination and any other amounts due under the agreement.
In the event of termination “without cause,” as defined in the agreement, Mr. Geimer would be entitled to the sum of the
base salary and unreimbursed expenses accrued to the date of termination and any other amounts due under the
agreement and an amount equal to the greater of Mr. Geimer’s annual base salary (12 months of salary) or any other
amounts remaining due to Mr. Geimer under the agreement, which as of July 31, 2011 would be $340,000.
Additionally, in the event of a Change in Control, any unpaid amounts due under the initial term of the agreement for
both base salary and deferred compensation would be payable plus five times the sum of the base salary and deferred
compensation. In his positions as Chief Executive Officer and Chief Financial Officer, Mr. Geimer exercises detailed
supervision over the operations of the Company and is ultimately responsible for the operations of the Company. Mr.
Geimer is also responsible for all duties incident to the title of Chief Financial Officer and Secretary.

David C. Howson – President

During the fiscal year ended July 31, 2011, we paid Mr. Howson $150,000 in cash compensation. Mr. Howson does
not have an employment agreement with the Company. In his position as President, Mr. Howson supervises the
technical development and product strategies. Mr. Howson further performs all duties incident to the title of President
and such other duties as from time to time may be assigned to him by the Board of Directors.

Outstanding Equity Awards at Fiscal Year End

The following table sets forth information concerning options awards to Messrs. Geimer and Howson at the fiscal year
ended July 31, 2011.

Option Awards
Number of Number of
Securities Securities
Underlying Underlying
Unexercised UnexercisedOption Option
Option (#) Options (#) Exercise Expiration

Name Grant Date Exercisable UnexercisablePrice Date
Thomas V. Geimer December 11, 2007 100,000 0 $3.60 December 11, 2017

David Howson March 16, 2005 225,000 0 $2.57 March 16, 2015
March 16, 2005 0 75,000 (1) $2.57 March 16, 2015

(1)
Represents stock options that shall vest if and only if prior to the expiration date of the options, the Company
closes on a transfer for the sale of the Company assets or the acquisition of the Company in which the Company's
shareholders receive aggregate consideration at closing equal to or greater than $250,000,000.

Option Exercises During The Prior Fiscal Year

On July 25, 2011, Mr. Geimer exercised options to acquire 130,953 shares of the Company’s Common Stock. Mr.
Geimer paid the exercise price to acquire the common stock by the surrender of 69,047 options to acquire common
stock having a value of $2.75 per share, that is determined by subtracting the closing price of the Company's common
stock on July 25, 2011 ($4.20) by the exercise price of the options ($1.45).
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Potential Payments Upon Termination – Cash Compensation

Mr. Geimer’s employment agreement contains provisions under which the Company will be obligated to pay Mr.
Geimer certain compensation upon his termination. The following tables set forth the details of the estimated
payments and benefits that would be provided to Mr. Geimer in the event that his employment with us is terminated
for any reason, including a termination for cause, resignation or retirement, a constructive termination, a without cause
termination, death, long term disability, and termination in connection with a change in control as of July 31, 2011.

Termination in
Termination by connection
Mutual Illness or Resignation/ with a change

Thomas V. Geimer Agreement IncapacityWith cause Without cause Retirementin control

Cash Compensation 0 0 0 $340,000 0 $1,540,000
(1)(2) (1)(2)

(1) Represents the amounts due under Mr. Geimer’s employment agreement. See “Individual Arrangements and
Employment Agreements.”

(2)Includes the $75,000 payment of the deferred compensation for the fiscal year ended July 31, 2011, which payment
was made on October 20, 2011.

(3)A change of control is defined in Mr. Geimer’s employment agreement to mean the occurrence of one or more of
the following three events:

(a)
Any person becomes a beneficial owner (as such term is defined in Rule 13d-3 promulgated under the Securities
Exchange Act of 1934, as amended) directly or indirectly of securities representing 33% or more of the total
number of votes that may be cast for the election of directors of the Company;

(b)
Within two years after a merger, consolidation, liquidation or sale of assets involving the Company, or a contested
election of a Company director, or any combination of the foregoing, the individuals who were directors of the
Company immediately prior thereto shall cease to constitute a majority of the Board; or

(c)Within two years after a tender offer or exchange offer for voting securities of the Company, the individuals who
were directors of the Company immediately prior thereto shall cease to constitute a majority of the Board.

Effects of Termination Events or Change in Control on Unvested Equity Awards

All unvested stock option awards granted to Mr. Howson provide that upon a change of control, the unvested stock
options will not immediately vest unless the contingencies to the stock options have been met.

Compensation of Non-Management Directors

The Company did not pay its non-management directors any cash compensation during the fiscal year ended July 31,
2011.
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Cash Compensation

We have not paid any cash compensation to our directors for their service on our Board of Directors.

Liability Insurance

The Company provides liability insurance for its directors and officers. Berkley Insurance Company is the underwriter
of the current coverage, which extends until January 7, 2012. The annual cost of this coverage is approximately
$11,500.

Deferred Compensation Plan

In January 1996, we established a deferred compensation plan for our employees. Contributions to the plan are
provided for under the employment agreement detailed above. For the fiscal year ended July 31, 2010 we contributed
$75,000 to the plan. The $75,000 contribution due to Mr. Geimer for the fiscal year ended July 31, 2011 was made on
October 20, 2011.

On October 14, 1997, Thomas V. Geimer exercised an aggregate of 1,140,000 warrants and options to acquire
1,140,000 shares of the Company’s Common Stock at an exercise price of $0.24 per share. Under the terms of the
Rabbi Trust, we will hold the shares in trust and carry the shares as held for employee benefit by the Company. The
Rabbi Trust provides that upon Mr. Geimer's death, disability, or termination of his employment the shares will be
released ratably over the subsequent ten (10) years, unless the Board of Directors determines otherwise. See Note 7 to
the Financial Statement for further information.

Securities Authorized For Issuance Under Compensation Plans

The table set forth below presents the securities authorized for issuance with respect to compensation plans under
which equity securities are authorized for issuance as of July 31, 2011:

Equity Compensation Plan Information
Number of securities to be
issued upon exercise of
outstanding options, warrants
and rights

Weighted average exercise
price of available outstanding
options, warrants and rights

Number of securities remaining for future
issuance under equity compensation plans
(excluding securities reflected in the 1st
column)

Equity
Compensation750,000 $2.91 242,500

Plans
approved
by
security
holders
Equity
Compensation0 0 0

Plans not approved by
security
holders
Total 750,000 242,500
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CERTAIN TRANSACTIONS

During fiscal year 1996, the Company established a deferred compensation plan for its employees.  The Company
may make discretionary contributions to the plan based on recommendations from the Board.  As of July 31, 2011, the
Board had authorized deferred compensation totaling $1,200,000 since fiscal year 1996 to Mr. Geimer, of which
$1,125,000 had been funded.  The $75,000 representing the difference between the authorized deferred compensation
and the funded deferred compensation was paid on October 20, 2011.

There were no other transactions or series of transactions for the fiscal year ended July 31, 2011, nor are there any
currently proposed transactions, or series of the same to which we are a party, in which the amount involved exceeds
$120,000 and in which, to the knowledge of the Company, any director, executive officer, nominee, five percent
shareholder or any member of the immediate family of the foregoing persons, have or will have a direct or indirect
material interest.

SHAREHOLDER NOMINATIONS AND OTHER PROPOSALS

If any shareholder of the Company intends to present a proposal for consideration at the 2012 Annual Meeting of
Shareholders and desires to have such proposal included in the proxy statement and form of proxy distributed by the
Board with respect to such meeting, such proposal must be received at the Company’s offices, 7000 North Broadway,
Building 3-307, Denver, Colorado 80221, Attention: Secretary, not later than May 1, 2012. Proposals received after
such date, including with respect to the nomination of directors, will not be considered timely.

For each matter that you wish to bring before the meeting, provide the following information:

· a brief description of the business and the reason for bringing it to the meeting;
· your name and record address;

· the number of shares of Company stock which you own; and
· any material interest (such as financial or personal interest) that you have in the matter.

OTHER MATTERS

As of the date of this Proxy Statement, the Board does not intend to present at the Special Meeting any matters other
than those described herein and does not presently know of any matters that will be presented by other parties. If any
other matter is properly brought before the meeting for action by shareholders, proxies in the enclosed form returned
to us will be voted in accordance with the recommendation of the Board or, in the absence of such a recommendation,
in accordance with the judgment of the proxy holder.

WHERE YOU CAN FIND MORE INFORMATION

The Company is subject to the informational requirements of the Exchange Act and files reports, proxy statements and
other information with the Securities and Exchange Commission (the “SEC”). The public may read and copy any
materials that we file with the SEC at the SEC’s Public Reference Room at 100 F Street, N.E., Washington, D.C.
20549. The public may obtain information on the operation of the Public Reference Room by calling
1-800-SEC-0330. The statements and forms that the Company files with the SEC have been filed electronically and
are available for viewing or copy on the SEC maintained Internet site that contains reports, proxy, and information
statements, and other information regarding issuers that file electronically with the SEC. The Internet address for this
site can be found at: www.sec.gov.
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A copy of the Company’s Annual Report on Form 10-K for the fiscal year ended July 31, 2011, and copies of the
Company’s Quarterly Reports on Form 10-Q for the fiscal quarters ended October 31, 2011 and January 31, 2012, can
be found at the SEC’s Internet site. The Company’s Annual Report on Form 10-K (including the financial information
set forth therein) is incorporated by reference into this Proxy Statement, as described below. The Company will
provide upon written request, without charge to each shareholder of record as of the record date, a copy of the
Company’s Annual Report on Form 10-K for the fiscal year ended July 31, 2011, as filed with the SEC. Any exhibits
listed in the Form 10-K report also will be furnished upon request at the actual expense incurred by the Company in
furnishing such exhibits. Any such requests should be directed to the Company’s Secretary at our principal executive
offices at 7000 North Broadway, Building 3-307, Denver, Colorado 80221.

Financial Information INCORPORATED BY REFERENCE

The SEC allows the Company to “incorporate by reference” into this Proxy Statement documents that we file with the
SEC. This means that the Company can disclose important information to you by referring you to those documents.
The information incorporated by reference is considered to be a part of this Proxy Statement. We incorporate by
reference Items 7, 7A, 8, 9, 10, 11, 12, and 13 of the Company’s Annual Report on Form 10-K for the fiscal year ended
July 31, 2011 and Items 1, 2 and 3 of Part I of the Company’s Quarterly Report on Form 10-Q for the quarterly period
ended January 31, 2012 and any other items in that Quarterly Report expressly updating the above referenced items
from the Company’s Annual Report on Form 10-K.

IMPORTANT NOTICE REGARDING THE AVAILABILITY OF PROXY MATERIALS FOR THE
SHAREHOLDER MEETING TO BE HELD ON JUNE 26, 2012

This Proxy Statement and our Annual Report on Form 10-K for the fiscal year ended July 31, 2011 are available via
the Internet at https://materials.proxyvote.com/004304.

SHAREHOLDERS ARE URGED TO IMMEDIATELY MARK, DATE, SIGN AND RETURN THE
ENCLOSED PROXY IN THE ENCLOSED POSTAGE-PAID ENVELOPE.  YOUR VOTE IS IMPORTANT.

Accelr8 Technology Corporation

/s/ Thomas V. Geimer

Thomas V. Geimer

Chairman of the Board
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ANNEX A

SECURITIES PURCHASE AGREEMENT

This Securities Purchase Agreement (together with all exhibits, appendices and schedules hereto, as amended,
supplemented, or otherwise modified from time to time, this “Agreement”) is made and entered into as of April 20,
2012, by and among Accelr8 Technology Corporation, a Colorado corporation (the “Company”), and the purchaser
identified on the signature page hereto (together with its successors and permitted assigns, “Purchaser”).

RECITALS

A.	Subject to certain conditions, including (without limitation) any approvals required to be obtained from the
Company’s stockholders, the NYSE Amex Stock Market or other third parties, the Purchaser desires to make a
significant equity investment in the Company by purchasing the Shares and the Warrants (each as defined below) in a
private placement transaction exempt from the registration requirements set forth in the Securities Act (as defined
below) pursuant to Section 4(2) thereof and Rule 506 promulgated thereunder. Assuming the full exercise of the
Warrants, the Purchaser is proposing to make a total investment of up to $35,000,000.

B.	Certain stockholders of the Company have entered into Voting Agreements with the Purchaser, pursuant to which
they have agreed to vote their shares of Common Stock in favor of the transactions contemplated by this Agreement
and certain related matters.

C.	The parties are entering into this Agreement to specify the terms and conditions on which the Company will sell
and issue to the Purchaser, and the Purchaser will acquire from the Company, the Shares and the Warrant.

AGREEMENT

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, and for other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the Company and the
Purchaser, intending to be legally bound, hereby agree as follows:

ARTICLE I.
DEFINITIONS

1.1              Definitions. In addition to the terms defined elsewhere in this Agreement, for all purposes of this
Agreement, the following terms shall have the meanings ascribed thereto in this Section 1.1:

“Accredited Investor” means an accredited investor, as defined in Rule 501(a) promulgated by the Commission under
the Securities Act.

“Action” means any action, appeal, petition, plea, charge, complaint, claim, suit, demand, litigation, arbitration,
mediation, hearing, inquiry, investigation, audit or similar event, occurrence, or proceeding, in each case filed,
commenced, brought, conducted or heard with, by or before, or otherwise involving, any Governmental Authority,
arbitrator, mediator, Trading Market, stock exchange or stock trading facility, whether (i) civil, criminal,
administrative, judicial or investigative, (ii) formal or informal, (iii) public, private or otherwise, or (iv) at law, in

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

58



equity or otherwise.

1 Securities Purchase Agreement

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

59



“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by
or is under common control with a Person, as such terms are used in and construed under Rule 144.

“Amendment to Geimer Employment Agreement” means that certain Amendment to Employment Agreement with
Thomas V. Geimer, to be entered into on the Closing Date, which shall contain the terms set forth on Exhibit A-1
attached hereto and such other customary terms and conditions as the parties thereto agree upon.

“Board” means the board of directors of the Company.

“Business Day” means any day except (i) any Saturday, (ii) any Sunday, (iii) any federal legal holiday, and (iv) any day
on which banking institutions in the State of New York are authorized or required by law or other governmental action
to close.

“Bylaws” means the bylaws of the Company.

“Charter Amendment” means an amendment to the Company’s existing Articles of Incorporation (as of the date of this
Agreement) to (i) increase the number of authorized shares of Common Stock to a total of 45,000,000 shares, and (ii)
incorporate such other amendments that the Purchaser reasonably determines to be necessary to consummate the
transactions contemplated by this Agreement.

“Closing” means the closing of the purchase and sale of the Shares pursuant to ARTICLE II.

“Closing Date” means the date of the Closing.

“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury Regulations promulgated thereunder.

“Commission” means the United States Securities and Exchange Commission.

“Common Stock” means the common stock of the Company, no par value per share, and any securities into which such
common stock may hereafter be reclassified.

“Common Stock Equivalents” means any securities of the Company which entitle the holder thereof to acquire Common
Stock at any time, including any debt, preferred stock, rights, options, warrants or other instrument that is at any time,
in one transaction or in a series of transactions, convertible into or exchangeable for, or otherwise entitles the holder
thereof to receive, Common Stock or other securities that entitle the holder to receive, directly or indirectly, Common
Stock.

“Company Stockholders Meeting” means the special meeting of the stockholders of the Company to be held to consider
the adoption or approval of this Agreement, the Charter Amendment, the Stock Incentive Plan Amendment, the
Option Grant and the transactions contemplated by this Agreement.

“Effective Date” means the date that the Registration Statement is first declared effective by the Commission.

“Eligible Market” means any of the New York Stock Exchange, the NYSE Amex Stock Exchange, the NASDAQ
Global Market, or the NASDAQ Capital Market (or their respective successors).
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“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“Escrow Agent” means Alliance Bank of Arizona.

“Escrow Agreement” means that certain Escrow Agreement of even date herewith, substantially in the form of Exhibit B
attached hereto, by and among the Purchaser, the Company and the Escrow Agent, providing for, among other things,
the release of the Investment Amount to the Company upon the Closing.

“Exchange Act” means the United States Securities Exchange Act of 1934, as amended.

“Geimer Consulting Agreement” means that certain Consulting Agreement with Thomas V. Geimer, to be entered into
on the Closing Date, which shall contain the terms set forth on Exhibit A-2 attached hereto and such other customary
terms and conditions as the parties thereto agree upon.

“Governmental Authority” means any (i) nation, state, county, city, town, borough, village, district or other jurisdiction,
(ii) supranational, national, federal, state, local, municipal, foreign or other government, (iii) multi-national
organization or body, (iii) foreign or domestic stock exchange, stock market or inter-dealer or automatic quotation
system, including any Trading Market, (vi) foreign or domestic securities association or similar self-regulatory
organization, including the Financial Industry Regulatory Authority, (v) supranational, national, federal, state, local,
municipal, foreign or other (A) governmental or quasi-governmental authority of any nature, including any legislature,
agency, board, bureau, branch, department, division, commission, instrumentality, court, tribunal, magistrate, justice
or other entity exercising governmental or quasi-governmental powers, (B) body exercising, or entitled to exercise,
any administrative, executive, judicial, legislative, police, military, regulatory or taxing authority or power, or
(C) quasi-governmental or private body exercising any judicial, executive, regulatory, taxing or any other
governmental or quasi-governmental authority, or (vii) official of any of the foregoing.

“Indebtedness” means (i) any liabilities for borrowed money or amounts owed in excess of $50,000 (other than trade
accounts payable incurred in the ordinary course of business), (ii) all guaranties, endorsements and other contingent
obligations in respect of Indebtedness of others, whether or not the same are or should be reflected in the Company’s
balance sheet (or the notes thereto), except guaranties by endorsement of negotiable instruments for deposit or
collection or similar transactions in the ordinary course of business; and (iii) the present value of any lease payments
in excess of $50,000 due under leases required to be capitalized in accordance with GAAP (as defined below).

“Intellectual Property Rights” means (i) worldwide patents, patent applications, invention disclosures and other rights of
invention, filed with any Governmental Authority, and all reissues, divisions, renewals, extensions, provisionals,
continuations and continuations-in-part thereof and all reexamined patents or other applications or patents claiming
the benefit of the filing date of any of the foregoing (collectively, “Patents”); (ii) worldwide (A) registered trademarks
and service marks and registrations and applications for such registrations, and (B) unregistered trademarks and
service marks, trade names, fictitious business names, corporate names, trade dress, logos, product names and slogans,
including any common law rights; in each case together with the goodwill associated therewith (collectively,
“Trademarks”); (iii) worldwide (A) registered copyrights in published or unpublished works, mask work rights and
similar rights, including rights created under Sections 901-914 of Title 17 of the United States Code, mask work
registrations, and copyright applications for registration, including any renewals thereof, and (B) any unregistered
copyrightable works and other rights of authorship in published or unpublished works (collectively, “Copyrights”);
(iv) worldwide (A) internet domain names; (B) website content; (C) telephone numbers; and (D) moral rights and
publicity rights (collectively, “Owned Rights”); (iv) any computer program or other software (irrespective of the type of
hardware for which it is intended), including firmware and other software embedded in hardware devices, whether in
the form of source code, assembly code, script, interpreted language, instruction sets or binary or object code
(including compiled and executable programs), including any library, component or module of any of the foregoing,
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including, in the case of source code, any related images, videos, icons, audio or other multimedia data or files, data
files, and header, development or compilations tools, scripts, and files (collectively, “Software”), and (v) worldwide
confidential or proprietary information or trade secrets, including technical information, inventions and discoveries
(whether or not patentable and whether or not reduced to practice) and improvements thereto, know-how, processes,
discoveries, developments, designs, techniques, plans, schematics, drawings, formulae, preparations, assays, surface
coatings, diagnostic systems and methods, patterns, compilations, databases, database schemas, specifications,
technical data, inventions, concepts, ideas, devices, methods, and processes (collectively, “Proprietary Information”);
and includes any rights to exclude others from using or appropriating any Intellectual Property Rights, including the
rights to sue for or assets claims against and remedies against past, present or future infringements or
misappropriations of any or all of the foregoing and rights of priority and protection of interests therein, and any other
proprietary, intellectual property or other rights relating to any or all of the foregoing anywhere in the world.
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“Investment Amount” means $14,420,000.

“Knowledge” means actual knowledge after reasonable investigation.

“Laws” means any federal, state, local, domestic, foreign, international or multi-national law (statutory, common, or
otherwise), constitution, treaty, statute, code, order, writ, injunction, decree, award, stipulation, ordinance,
administrative doctrine, equitable principle, code, rule, regulation, executive order, request, or other similar authority
enacted, adopted, promulgated, or applied by any Governmental Authority, each as amended and in effect from time
to time.

“Liability” means any liability or obligation of any kind, character or description, whether known or unknown, absolute
or contingent, matured or unmatured, disputed or undisputed, secured or unsecured, conditional or unconditional,
accrued or unaccrued, liquidated or unliquidated, vested or unvested, joint or several, due or to become due,
executory, determined, determinable or otherwise, and whether or not the same is required to be accrued on financial
statements. The related term “Liable” has the correlative meaning.

“Lien” means any deed of trust, mortgage, pledge, hypothecation, assignment, deposit or preferential arrangement, right
of first refusal, charge, encumbrance, lien, statutory lien of any kind or nature (including landlord’s, warehousemen’s,
carriers’, mechanics’, suppliers’, materialmen’s, repairmen’s or other like liens), or other security agreement or security
interest of any kind or nature whatsoever, including any conditional sale or other title retention agreement and any
capital or financing lease having substantially the same economic effect as any of the foregoing, but excluding
anynon-exclusive license of intellectual property and any restriction imposed under applicable securities laws.

“Losses” means, without duplication, any and all damages, losses (including losses due to business interruption or
operation shutdowns, increased costs of operation, and the loss of any available tax deduction, and including special,
exemplary, punitive or incidental losses or damages), deficiencies, costs of mitigation or avoidance, Liabilities,
expenses of whatever nature, costs (including increased costs of business or operations), obligations, fines, interest,
penalties, and payments, whether incurred by or issued against a Person, including (i) with respect to environmental
liabilities and losses, clean-up, remedial correction and responsive action, and (ii) with respect to any Action or
threatened Action, amounts paid in defense, settlement, investigation and discovery, costs associated with obtaining
injunctive relief, administrative costs and expenses, reasonable fees and expenses of mediators, arbitrators, attorneys,
expert witnesses, accountants and other professional advisors, and other out-of-pocket costs of investigation,
preparation, mediation, arbitration, and litigation in connection therewith.
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“Option Grant” means the grant of an option to Lawrence Mehren to purchase 2,200,000 shares of Common Stock at an
exercise price equal to the price listed for the Common Stock on the NYSE Amex Stock Market as of the date of the
grant.

“Organizational Documents” means, with respect to any entity, (i) if a corporation, its articles or certificate of
incorporation and its bylaws, (ii) if a limited liability company, its articles or certificate of formation or organization
and its operating agreement, or (iii) if another type of entity, any other charter, regulations or similar document,
including contracts (such as an operating agreement, trust agreement or instrument, or partnership agreement),
adopted, agreed, or filed in connection with the creation, formation, organization, governance or management of such
entity.

“Person” means an individual or corporation, partnership (general, limited or limited liability), trust (business, statutory
or other), association (incorporated or unincorporated), joint venture, limited liability company, joint stock company,
government (or any branch, agency or subdivision thereof), or any other entity of any kind or nature.

“Proceeding” means an action, claim, suit, investigation or proceeding (including an investigation or partial proceeding,
such as a deposition), whether commenced or threatened.

“Release Date” means the earlier to occur of (i) the date on which no Purchaser holds any Shares, and (ii) the date on
which the Purchaser is eligible to sell Shares without volume or manner of sale limitations pursuant to Rule 144.

“Registered Intellectual Property” means, with respect to any Person, all worldwide (i) Patents, (ii) registered
Trademarks and registrations and applications related thereto, (iii) registered internet domain names and telephone
numbers, and (iv) registered Copyrights and applications therefor; in each case of clauses (i) through (iv) next
preceding, that is owned by, registered or filed in the name of, such Person or any subsidiary of such Person.

“Registration Rights Agreement” means that certain Registration Rights Agreement, substantially in the form of Exhibit
C attached hereto, to be entered into by and between the Company and the Purchaser at the Closing, providing the
Purchaser with certain registration rights relating to the Securities.

“Required Stockholder Approval” means the adoption or approval of this Agreement, the Charter Amendment, the Stock
Incentive Plan Amendment, the Option Grant and the transactions contemplated by this Agreement by the affirmative
vote of holders of a majority of the shares of Common Stock represented, in person or by proxy, and entitled to vote,
at the Company Stockholders Meeting, assuming the presence of a quorum, in each case as provided under applicable
Laws and the Company’s Organizational Documents.

“Rule 144” means Rule 144 promulgated by the Commission pursuant to the Securities Act, as such rule may be
amended from time to time, or any similar rule or regulation hereafter adopted by the Commission having
substantially the same effect as such rule.

“Securities” means the Shares and the Warrant Shares.

“Securities Act” means the United States Securities Act of 1933, as amended.
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“Shares” means the shares of Common Stock to be issued to the Purchaser at the Closing pursuant to this Agreement, as
specified on the signature page hereto.

“Stock Incentive Plan Amendment” means an amendment to the Company’s 2004 Omnibus Stock Option Plan (the “Stock
Incentive Plan”) to increase the number of shares of Common Stock allocated to it by 5,000,000 shares.

“Subsidiary” means any subsidiary of the Company that would be required to be listed in an exhibit to the Company’s
Annual Report on Form 10-K covering the period in which the date of this Agreement falls.

“Superior Proposal” means a bona fide written Takeover Proposal involving the direct or indirect acquisition pursuant to
a tender offer, exchange offer, merger, consolidation or other business combination, of all or substantially all of the
Company’s consolidated assets or a majority of the outstanding Common Stock, that the Board determines in good
faith (after consultation with outside legal counsel) is more favorable from a financial point of view to the holders of
Common Stock than the transactions contemplated by this Agreement, taking into account (i) all financial
considerations, (ii) the identity of the third party making such Takeover Proposal, (iii) the anticipated timing,
conditions (including any financing condition or the reliability of any debt or equity funding commitments) and
prospects for completion of such Takeover Proposal, (iv) the other terms and conditions of such Takeover Proposal
and the implications thereof on the Company, including relevant legal, regulatory and other aspects of such Takeover
Proposal deemed relevant by the Board and (v) any revisions to the terms of this Agreement and the transactions
contemplated by this Agreement proposed by the Purchaser during the Notice Period set forth in Section 5.10(d) of
this Agreement.

“Takeover Proposal” means a proposal or offer from, or indication of interest in making a proposal or offer by, any
Person (other than the Purchaser) relating to any (i) direct or indirect acquisition of assets of the Company (excluding
sales of assets in the ordinary course of business) equal to fifteen percent (15%) or more of the fair market value of the
Company’s consolidated assets or to which fifteen percent (15%) or more of the Company’s net revenues or net income
on a consolidated basis are attributable, (ii) direct or indirect acquisition of fifteen percent (15%) or more of the voting
equity interests of the Company, (iii) tender offer or exchange offer that if consummated would result in any Person
beneficially owning (within the meaning of Section 13(d) of the Exchange Act) fifteen percent (15%) or more of the
voting equity interests of the Company, (iv) merger, consolidation, other business combination or similar transaction
involving the Company, pursuant to which such Person would own fifteen percent (15%) or more of the consolidated
assets, net revenues or net income of the Company, taken as a whole, or (v) liquidation or dissolution (or the adoption
of a plan of liquidation or dissolution) of the Company or the declaration or payment of an extraordinary dividend
(whether in cash or other property) by the Company.

“Taxes” means (i) all taxes, levies, assessments, duties, imposts or other like assessments, charges or fees (including
estimated taxes, charges and fees), including income, profits, corporations, advance corporation, gross receipts,
transfer, excise, property, sales, use value-added, ad valorem, license, capital, wage, employment, payroll,
withholding, social security, severance, occupation, import, export, custom, stamp, alternative, add-on minimum,
environmental, franchise or other governmental taxes or charges, imposed by any Governmental Authority, including
any interest, penalties or additions applicable or related thereto, (ii) all liability for the payment of any amounts of the
type described in clause (i) next preceding as the result of being (or ceasing to be) a member of an affiliated,
consolidated, combined or unitary group (or being included (or required to be included) in any Tax Return related
thereto), and (iii) all liability for the payment of any amounts as a result of an express or implied obligation to
indemnify or otherwise assume or succeed to the liability of any other Person with respect to the payment of any
amounts of the type described in clause (i) or (ii) next preceding.
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“Tax Return” means any report, return, statement, declaration, claim for refund, information return or other written
information (including any related or supporting schedules, statements or information and any amendment thereto)
filed or required to be filed in connection with any Taxes, including the administration of any Laws relating to any
Taxes.

“Termination Fee” means, as of the applicable termination date, the amount equal to two percent (2%) of the equity
value of the Company, which shall be determined by multiplying (i) the number of shares of Common Stock issued
and outstanding times (ii) the closing bid price per share of the Common Stock as reported by the NYSE Amex Stock
Market.

“Third Party Intellectual Property Rights” means, with respect to any Person, any Intellectual Property Rights owned by,
or exclusively licensed by, another Person (other than by a subsidiary of such first Person or by a Person of which
such first Person is a subsidiary).

“Trading Day” means (i) any day on which the Common Stock is listed or quoted and traded on its primary Trading
Market, (ii) if the Common Stock is not then listed or quoted and traded on its primary Trading Market, then a day on
which trading of the Common Stock occurs on any Eligible Market, or (iii) if trading of the Common Stock ceases to
occur on any Eligible Market, any Business Day.

“Trading Market” means whichever of the Eligible Markets on which the Common Stock is listed or quoted for trading
on the date in question. The primary Trading Market on the date hereof is the NYSE Amex Stock Market.

“Transaction Documents” means this Agreement, the Escrow Agreement, the Registration Rights Agreement, the
Warrant, the Transfer Agent Instructions, and any other certificates, agreements or other documents delivered or
deliverable at the Closing or executed in connection with the transactions contemplated hereunder.

“Transfer Agent Instructions” means the Company’s irrevocable instructions to its transfer agent to issue the Shares upon
the Closing.

“Warrants” means those certain Warrants, substantially in the form of Exhibit D attached hereto, setting forth the terms
and conditions associated with the Warrant Shares, to be issued to the Purchaser at the Closing pursuant to this
Agreement, as specified on the signature page hereto.

“Warrant Shares” means the shares of Common Stock underlying the Warrants.

1.2              Headings; Construction.

(a)                The table of contents and headings herein are for convenience only, do not constitute a part of the
agreement of the parties, and shall not be deemed to expand, limit or otherwise affect the construction of interpretation
of any provision hereof.

(b)               The parties hereto have participated jointly in the negotiation and drafting of this Agreement and the other
Transaction Documents with the assistance of legal counsel, and any rule of construction or interpretation otherwise
requiring this Agreement or any other Transaction Document to be construed or interpreted against any party shall not
apply to any construction or interpretation hereof or thereof. If an ambiguity or question of intent or interpretation
arises, this Agreement and each other Transaction Document shall be construed as if drafted jointly by the parties
hereto or thereto, as the case may be, and no presumption or burden of proof shall arise favoring or disfavoring any
party because of the authorship of any provision of this Agreement or such Transaction Document.
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(c)                The parties intend that each representation, warranty and covenant contained in this Agreement and the
other Transaction Documents shall have independent significance. If any party has breached any representation,
warranty, or covenant contained herein or therein in any respect, the fact that there exists another representation,
warranty, or covenant relating to a similar subject matter (regardless of the relative levels of specificity) which such
party has not breached, whether in the same Transaction Document or another Transaction Document, shall not detract
from or mitigate the fact that such party is in breach of such first representation, warranty, or covenant.

(d)               For all purposes of this Agreement, except as otherwise expressly provided or unless the context clearly
otherwise requires: (i) each reference in this Agreement to any designated “Article,” “Section”, and other subdivisions, or
to any designated “Exhibit,” “Schedule” or “Appendix,” is to the designated Article, Section or other subdivision of, or the
designated Exhibit, Schedule or Appendix to, this Agreement; (ii) references to any Person includes such Person’s
successors and assigns but, if applicable, only if such successors and assigns are not prohibited by this Agreement, and
reference to a Person in a particular capacity excludes such Person in any other capacity or individually; (ii) references
to any agreement, document or instrument, including any Organizational Document, means such agreement, document
or instrument as amended, supplemented, or otherwise modified and in effect from time to time in accordance with the
terms thereof and applicable law, and shall be deemed to refer as well to all addenda, annexes, appendices, exhibits,
schedules and other items attached thereto, incorporated by reference therein or otherwise made a part thereof;
(iii) references to any Law means such Law as amended, codified, replaced or reenacted, in whole or in part, and in
effect from time to time, and includes rules and regulations promulgated thereunder, and reference to any section or
other provision of any Law means such section or other provision from time to time in effect and constituting the
substantive amendment, codification, replacement or reenactment of such section or other provision; (iv) references to
“dollars” or “cash”, and the “$” symbol, shall mean the lawful money of the United States of America; (v) with respect to the
determination of any period of time, “from” means “from and including” and “to” means “to but excluding”; (vi) the words
“include,” “includes,” and “including” shall be deemed to be followed by the words “without limitation”; (vii) the term “or” shall
not be exclusive; (viii) pronouns in masculine, feminine, and neuter genders shall be construed to include any other
gender; (ix) whenever the singular number is used, if required by the context, the same shall include the plural, and
vice versa; (x) the words “this Agreement,” “herein,” “hereof,” “hereby,” “hereunder,” and words of similar import refer to this
Agreement as a whole and not to any particular Article, Section or other subdivision hereof; and (xi) all accounting
terms shall be interpreted, and all accounting determinations hereunder shall be made, in accordance with GAAP.

ARTICLE II.
PURCHASE AND SALE

2.1              Closing. Subject to the terms and conditions set forth in this Agreement, on the third (3rd) Business Day
following the date on which all conditions to the Closing specified in this Agreement have been satisfied or waived by
the applicable party(ies) hereto, except for conditions that by their terms can only be satisfied at the Closing, or at
such other time as the Company and the Purchaser may from time to time agree in writing, the Company shall issue
and sell to the Purchaser, and the Purchaser shall purchase from the Company, the Shares and Warrants. The Closing
shall take place at the offices of Snell & Wilmer L.L.P., One Arizona Center, 400 East Van Buren, Phoenix, Arizona
85004, or at such other location (including electronically via the parties’ remote exchange of executed signature pages
and other applicable Closing deliverables) or times as the Company and the Purchaser may agree upon.
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2.2              Closing Deliverables.

(a)                At the Closing (unless otherwise specified), the Company shall deliver or cause to be delivered to the
Purchaser:

(i)                 evidence reasonably satisfactory to the Purchaser of the Company’s receipt of the Required Stockholder
Approval;

(ii)               a filed copy of the Charter Amendment and evidence reasonably satisfactory to the Purchaser that the
Charter Amendment has become effective in accordance with its terms;

(iii)             within three days of Closing, a certificate, registered in the name of the Purchaser, evidencing the number
of Shares as set forth under the Purchaser’s name on the signature page hereof next to the label “Shares”;

(iv)             the Registration Rights Agreement, duly executed by the Company;

(v)               the Transfer Agent Instructions;

(vi)             the Warrants, duly executed by the Company;

(vii)           the (A) Amendment to Geimer Employment Agreement and (B) Geimer Consulting Agreement, each duly
executed by the Company and Thomas V. Geimer;

(viii)         the resignations, effective as of the Closing, of the Board members and officers of the Company listed on
Schedule 2.2(a)(viii);

(ix)             a certificate of the Secretary of the Company certifying as to (A) Organizational Documents of the
Company, (B) the resolutions adopted by the Board prior to the execution of this Agreement approving and
authorizing (i) the Company’s execution and delivery of this Agreement, (ii) the Charter Amendment, (iii) the Stock
Incentive Plan Amendment, (iv) the Option Grant, (v) the appointment, to be effective immediately upon the Closing,
of the individuals listed on Schedule 2.2(a)(ix), (vi) consummation of the transactions contemplated hereby, and (vii)
recommendation of such matters to the stockholders of the Company for their approval, and (C) the incumbency of the
Company’s officers who are authorized to execute and deliver this Agreement and any other agreements or instruments
on behalf of the Company;

(x)               a certificate of the Chief Executive Officer and Chief Financial Officer of the Company certifying as to
(A) the matters described in Sections 2.3(b)(i), 2.3(b)(ii) and 2.3(b)(vii) below, and (B) such other matters as may be
reasonably requested in writing by the Purchaser, including (without limitation) with respect to the Company’s listing
status on the NYSE Amex Stock Market;

(xi)             evidence reasonably satisfactory to the Purchaser of the approval by the NYSE Amex Stock Market of the
Company’s Supplemental Listing Application pertaining to, among other things, the issuance and sale of the Securities
pursuant to this Agreement; and
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(xii)           a good standing certificate issued by the Secretary of State of the State of Colorado (or other applicable
Governmental Authority), dated not more than two (2) Business Days prior to the Closing Date, attesting the good
standing of the Company in the State of Colorado.

(b)               At the Closing, the Purchaser shall deliver or cause to be delivered to the Company:

(i)                 pursuant to the terms and conditions of the Escrow Agreement, the Investment Amount, by wire transfer
of immediately available funds to an account designated by the Company; and

(ii)               the Registration Rights Agreement, duly executed by the Purchaser.

2.3              Closing Conditions.

(a)                The obligations of the Company hereunder in connection with the Closing are subject to the following
conditions being met or waived in writing by the Company:

(i)                 the representations and warranties of the Purchaser made herein shall be true and correct as of the date of
this Agreement and shall be true and correct as of the Closing Date, except for representations and warranties which
address matters only as of a particular date, which representations and warranties shall be true and correct as of such
date;

(ii)               all obligations, covenants and agreements of the Purchaser required to be performed at or prior to the
Closing Date shall have been performed;

(iii)             the Required Stockholder Approval shall have been obtained;

(iv)             no Governmental Authority shall have enacted, issued, promulgated, enforced or entered any order which
is in effect and has the effect of making the transactions contemplated by this Agreement illegal, otherwise restraining
or prohibiting consummation of such transactions or causing any of the transactions contemplated hereunder to be
rescinded following completion thereof; and

(v)               the Purchaser shall have delivered to the Company the deliverables specified in Section 2.2(b).

(b)               The obligations of the Purchaser hereunder in connection with the Closing are subject to the following
conditions being met or waived in writing by the Purchaser:

(i)                 the representations and warranties of the Company made herein shall be true and correct as of the date of
this Agreement and shall be true and correct as of the Closing Date, except for representations and warranties which
address matters only as of a particular date, which representations and warranties shall be true and correct as of such
date);

(ii)               all obligations, covenants and agreements of the Company required to be performed at or prior to the
Closing Date shall have been performed;

(iii)             the Required Stockholder Approval shall have been obtained;
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(iv)             no Governmental Authority shall have enacted, issued, promulgated, enforced or entered any order which
is in effect and has the effect of making the transactions contemplated by this Agreement illegal, otherwise restraining
or prohibiting consummation of such transactions or causing any of the transactions contemplated hereunder to be
rescinded following completion thereof;

(v)               no Action shall have been commenced against the Company or the Purchaser which would prevent the
Closing, and no injunction or restraining order shall have been issued by any Governmental Authority, and be in
effect, which restrains or prohibits any transaction contemplated hereby;

(vi)             all necessary approvals, consents and waivers shall have been received, and executed counterparts thereof
shall have been delivered to the Purchasers at or prior to the Closing;

(vii)           the Common Stock shall have continued to be listed on the NYSE Amex Stock Market on an uninterrupted
basis from the date of this Agreement until the Closing Date, and there shall be no facts or circumstances existing as
of the Closing that would reasonably be expected to result in the delisting of the Common Stock by the NYSE Amex
Stock Market;

(viii)         there shall have been no Material Adverse Effect relating to the Company;

(ix)             the Purchaser shall have completed, to its satisfaction, its due diligence review of the Company; and

(x)               the Company shall have delivered to the Purchaser the deliverables specified in Section 2.2(a).

 ARTICLE III.
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hereby makes the following representations and warranties to the Purchaser on the date hereof and as of
the Closing Date; provided that, the following representations and warranties are qualified by applicable disclosures
contained in the SEC Reports to the extent that the relevance of such disclosures is readily apparent:

3.1              Organization and Qualification. The Company is a corporation duly incorporated, validly existing and in
good standing under the laws of the State of Colorado, with the requisite corporate power and authority to own and
use its properties and assets and to carry on its business as currently conducted and as proposed to be conducted. The
Company is duly qualified to conduct business and is in good standing as a foreign corporation in each jurisdiction in
which the nature of the business it conducts or the property it owns or controls makes such qualification necessary,
except where the failure to be so qualified or in good standing, as the case may be, could not, individually or in the
aggregate, have or reasonably be expected to result in (i) an adverse effect on the legality, validity or enforceability of
any Transaction Document, (ii) a material and adverse effect on the results of operations, assets, business, condition
(financial or otherwise) or prospects of the Company, taken as a whole, or (iii) an adverse impairment to the
Company’s ability to perform on a timely basis its obligations under any Transaction Document (any of the events set
forth in clauses (i), (ii) and (iii) next above, a “Material Adverse Effect”). The Company is not in violation or default of
any of the provisions of its Organizational Documents.
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3.2              Authorization; Enforcement. The Company has the requisite corporate power and authority to enter into
and to consummate the transactions contemplated by each of the Transaction Documents to which it is a party and
otherwise to carry out its obligations thereunder. The execution and delivery of each of the Transaction Documents by
the Company and the consummation by it of the transactions contemplated thereby have been duly authorized by all
necessary corporate action on the part of the Company (other than the Required Stockholder Approval), and no further
action is required by the Company or its stockholders in connection therewith (except as set forth in the parenthetical
next preceding). Each Transaction Document has been (or upon delivery will have been) duly executed by the
Company and, when delivered in accordance with the terms hereof, will constitute the valid and binding obligation of
the Company, enforceable against the Company in accordance with its terms, except as such enforceability may be
limited by applicable bankruptcy, insolvency, reorganization, moratorium, liquidation, conservatorship, receivership
or similar laws relating to, or affecting generally the enforcement of, creditors’ rights and remedies or by other
equitable principles.

3.3              No Conflicts. The execution, delivery and performance of the Transaction Documents by the Company
and the consummation by the Company of the transactions contemplated thereby do not and will not (i) conflict with
or violate any provision of the Company’s Organizational Documents, or (ii) conflict with, or constitute a default (or
an event that with notice or lapse of time or both would become a default) under, or give to others any rights of
termination, amendment, acceleration or cancellation (with or without notice, lapse of time or both) of, any contract,
agreement, credit facility, debt or other instrument (evidencing Company indebtedness or otherwise) to which the
Company is a party or by which any property or asset of the Company is bound or affected, or (iii) assuming the
accuracy of the Purchaser’s representations and warranties and compliance by the Purchaser with its covenants as set
forth in this Agreement, result in a violation of any law, rule, regulation, order, judgment, injunction, decree or other
restriction of any Governmental Authority to which the Company is subject (including federal and state securities
laws and regulations), or by which any property or asset of the Company is bound or affected.

3.4              Filings, Consents and Approvals. Except for the Required Stockholder Approval and the approval by the
NYSE Amex Stock Market of the Company’s Supplemental Listing Application, the Company is not required to obtain
any consent, waiver, authorization or order of, give any notice to, or make any filing or registration with, any
Governmental Authority or other Person in connection with the execution, delivery and performance by the Company
of the Transaction Documents, other than the Company’s obligations with respect to the filing of (i) a Current Report
on Form 8-K, and (ii) a Form D in accordance with Regulation D promulgated by the Commission under the
Securities Act.

3.5              Issuance of the Securities. The Securities have been duly authorized and, when issued and paid for in
accordance with the applicable Transaction Documents, will be duly and validly issued, fully paid and nonassessable,
free and clear of all Liens.

3.6              Capitalization. The number of shares and type of all authorized, issued and outstanding capital stock of the
Company is set forth in Schedule 3.6. Except as set forth in Schedule 3.6, no securities of the Company are entitled to
preemptive or similar rights, and no Person has any right of first refusal, preemptive right, right of participation, or
any similar right to participate in the transactions contemplated by the Transaction Documents. Except as set forth in
Schedule 3.6, there are no outstanding options, warrants, scrip rights to subscribe to, calls or commitments of any
character whatsoever relating to, or securities, rights or obligations convertible into or exchangeable for, or giving any
Person any right to subscribe for or acquire, directly or indirectly, any shares of Common Stock, or contracts,
commitments, understandings or arrangements by which the Company is or may become bound to issue additional
shares of Common Stock, or securities or rights convertible or exchangeable into shares of Common Stock. The issue
and sale of the Securities will not, immediately or with the passage of time, obligate the Company to issue shares of
Common Stock or other securities to any Person (other than the Purchaser and its permitted successors and assigns)
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and will not result in a right of any holder of Company securities to adjust the exercise, conversion, exchange or reset
price under such securities. All outstanding shares of capital stock of the Company have been validly issued and are
fully paid and nonassessable, and have been issued in compliance with all federal and state securities laws, and none
of such outstanding shares were issued in violation of any preemptive rights or similar rights to subscribe for or
purchase securities. Except for the Required Stockholder Approval, no further approval or authorization of any
stockholder, the Board or others is required for the issuance and sale of the Securities. There are no stockholders
agreements, voting agreements or other similar agreements with respect to the Company’s capital stock to which the
Company is a party or, to the Knowledge of the Company, between or among any of the Company’s stockholders.
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3.7              Material Changes. Since the date of the latest balance sheet included within the SEC Reports, (i) there has
been no event, occurrence or development that has had or that could reasonably be expected to result in a Material
Adverse Effect, (ii) the Company has not incurred any material liabilities (contingent or otherwise) other than
(A) trade payables and accrued expenses incurred in the ordinary course of business consistent with past practice,
(B) liabilities not required to be reflected in the Company’s financial statements pursuant to GAAP or required to be
disclosed in filings made with the Commission, and (C) liabilities incurred in connection with the transactions
contemplated under this Agreement, (iii) the Company has not materially altered its method of accounting or changed
its principal registered public accounting firm, (iv) the Company has not declared or made any dividend or distribution
of cash or other property to its stockholders (in their capacity as stockholders) or purchased, redeemed or made any
agreements to purchase or redeem any shares of its capital stock, and (v) the Company has not issued any equity
securities to any officer, director or Affiliate, except pursuant to existing Company equity compensation plans. The
Company does not have any request for confidential treatment of information pending before the Commission.

3.8              Litigation. There is no Action pending or threatened against the Company which (i) adversely affects or
challenges the legality, validity or enforceability of any Transaction Document or any Securities, or (ii)  could, if there
were an unfavorable decision, individually or in the aggregate, have or reasonably be expected to result in a Material
Adverse Effect. During the past five years, neither the Company, nor any director, manager or officer of the Company,
is or has been the subject of any Action involving a claim of violation of or liability under federal or state securities
laws or a claim of breach of fiduciary duty. There has not been, and to the knowledge of the Company, there is not
pending or contemplated, any investigation by the Commission involving the Company or any current or former
director or officer of the Company. The Commission has not issued any stop order or other order suspending the
effectiveness of any registration statement filed by the Company under the Exchange Act or the Securities Act.

3.9              Labor Relations. No material labor dispute exists or, to the knowledge of the Company, is imminent with
respect to any employees of the Company.

3.10          Compliance. The Company (i)  is not in default under or in violation of (and no event has occurred that has
not been waived that, with notice or lapse of time or both, would result in a default by the Company under), nor has
the Company received notice of a claim that it is in default under or that it is in violation of, any indenture, loan or
credit agreement or any other contract, agreement or instrument to which it is a party or by which it or any of its
properties is bound (whether or not such default or violation has been waived), (ii) is not in violation of any order of
any court, arbitrator or Governmental Authority, or (iii) is not and has not been in violation of any Laws, including
any Laws relating to taxes, intellectual property, securities, protection of health or the environment, occupational
health and safety, product quality and safety, consumer protection, and employment and labor matters.
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3.11              Regulatory Permits. The Company possesses all certificates, authorizations and permits issued by the
appropriate federal, state, local or foreign regulatory authorities necessary to conduct its business as presently
conducted and proposed to be conducted, except where the failure to possess such permits would not, individually or
in the aggregate, have or reasonably be expected to result in a Material Adverse Effect (“Material Permits”), and the
Company has not received any notice of proceedings relating to the revocation or modification of any Material Permit.

.3.12              Title to Assets. The Company owns no real property. Any real property and facilities held under lease by
the Company are held by it under valid, subsisting and enforceable leases with which the Company is in material
compliance.

3.13              Material Contracts.

(a)                For purposes of this Agreement, “Company Material Contract” shall mean the following to which the
Company is a party or any of its assets are bound (excluding any leases):

(i)                 any “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the Securities
Act), whether or not filed by the Company with the Company;

(ii)               any employment or consulting contract (in each case with respect to which the Company has continuing
obligations as of the date hereof) with any current or former (x) executive officer of the Company, (y) member of the
Board, or (z) Company employee providing for an annual base salary in excess of $50,000;

(iii)             any contract providing for indemnification or any guaranty by the Company, in each case that is material
to the Company, other than any contract providing for indemnification of customers or other Persons pursuant to
contracts entered into in the ordinary course of business;

(iv)             any contract that purports to limit in any material respect the right of the Company (x) to engage in any
line of business, or (y) to compete with any Person or operate in any geographical location;

(v)               any contract relating to the disposition or acquisition, directly or indirectly (by merger or otherwise), by
the Company of assets with a fair market value in excess of $50,000;

(vi)             any contract that contains any provision that requires the purchase of all of the Company’s requirements for
a given product or service from a given third party, which product or service is material to the Company;

(vii)           any contract that obligates the Company to conduct business on an exclusive or preferential basis with any
third party;

(viii)         any partnership, joint venture or similar contract that is material to the Company;
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(ix)                 any mortgages, indentures, guarantees, loans or credit agreements, security agreements or other
contracts, in each case relating to indebtedness for borrowed money, whether as borrower or lender, in each case in
excess of $50,000, other than accounts receivables and payables;

(x)               any employee collective bargaining agreement or other contract with any labor union;

(xi)             any other contract under which the Company is obligated to make payment or incur costs in excess of
$50,000 in any year and which is not otherwise described in clauses (i)–(x) above;

(xii)             any contract which is not otherwise described in clauses (i)-(xi) above that is material to the Company; or

(xiii)               any contract relating to Company IP.

(b)               The Company has made available to the Purchaser correct and complete copies of all Company Material
Contracts, including any amendments thereto.

(c)                (i) All of the Company Material Contracts are valid and binding on the Company, enforceable against it
in accordance with its terms, and are in full force and effect, (ii) neither the Company nor, to the knowledge of the
Company, any third party, has violated any provision of, or failed to perform any obligation required under the
provisions of, any Company Material Contract, and (iii) neither the Company nor, to the knowledge of the Company,
any third party, is in breach, or has received written notice of breach, of any Company Material Contract.

3.14              Intellectual Property.

(a)                Unless otherwise expressly provided herein, the following terms, whenever used in this Agreement, shall
have the meanings ascribed to them in this Section 3.14(a):

(i)                 “Company IP” means (i) all Intellectual Property Rights used in the conduct of the business of the
Company as currently conducted by the Company, and (ii) all other Company-Owned IP.

(ii)               “Company-Owned IP” means all Intellectual Property Rights in which the Company has an ownership
interest.

(iii)             “Company Registered Intellectual Property” means all Registered Intellectual Property in which the
Company has an ownership interest.

(iv)             “Company Products” means, collectively, (i) all products and services that are currently being published,
marketed, licensed, sold, leased, released, auctioned, distributed, displayed, exhibited, broadcast, telecast, or
performed, or offered for publication, marketing, licensing, sale, lease, release, distribution, display, exhibition,
broadcasting, telecasting, or performance or at auction, by or on behalf of the Company, and (ii) all products or
services currently under development by the Company or that the Company is contractually obligated to develop.
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(v)               “Open Source Materials” means all software, art, documentation or other copyrightable work that is released
or distributed as “free software” or “open source software”, or under substantially similar licensing or distribution terms,
including any software licensed under a license approved as “open source” by the Open Source Initiative,
http://www.opensource.org/, or as “free software” by The Free Software Foundation, http://www.fsf.org/.

(b)               The Company (i) owns and has independently developed or acquired, or (ii) has the valid right or license
(exclusive or non-exclusive, as applicable) to use, all Company IP. The Company IP is sufficient for the conduct of
the business of the Company as currently conducted and as currently proposed to be conducted by the Company.

(c)                The Company has not (i) transferred any ownership interest in any material Company-Owned IP to any
third party, (ii) knowingly permitted any material Company-Owned IP to enter the public domain, or (iii) permitted
any material Company Registered Intellectual Property or application therefore to lapse (other than through the natural
expiration of Registered Intellectual Property at the end of its maximum statutory term or the abandonment of
trademarks or service marks in the ordinary course of business using reasonable business judgment).

(d)               The Company owns and has good and exclusive title to all Company-Owned IP, including without
limitation all Company Registered Intellectual Property, free and clear of any Liens. The Company’s right, license and
interest in and to all Third Party Intellectual Property Rights that are licensed, leased or subscribed by the Company
are free and clear of all Liens (excluding restrictions contained in the applicable license, lease or subscription
agreements with such third parties).

(e)                None of the execution and delivery or effectiveness of any Transaction Document, the consummation of
the transactions contemplated thereby and the performance by the Company of its obligations under the Transaction
Documents to which it is a party or signatory, will cause the forfeiture or termination of, or give rise to a right of
forfeiture or termination of, any Company-Owned IP, impair the right of the Company to use, possess, sell, license or
otherwise commercially exploit any Company-Owned IP or any portion thereof, or result in the breach of any contract
relating to any Company-Owned IP. After the Closing, all Company-Owned IP will be fully transferable, alienable or
licensable by the Company without additional restriction and without additional payment of any kind to any third
party, subject to any existing license and distribution agreements with third parties.

(f)                Section 3.14(f) lists all Company Registered Intellectual Property, and for each item of such Registered
Intellectual Property, (i) the jurisdictions in which such Registered Intellectual Property has been issued or registered
or in which any application for such issuance and registration or any other required documentation has been filed, and
(ii) the legal counsel (if any) assisting in the initial filing, registration or the maintenance of such Registered
Intellectual Property.

(g)                Each item of Company Registered Intellectual Property is valid and subsisting (or, in the case of
applications, applied for and pending), all registration, maintenance and renewal fees currently due in connection with
such Registered Intellectual Property have been or will be timely paid, and all documents, recordations and certificates
in connection with such Registered Intellectual Property currently required to be filed have been or will be timely
submitted to the relevant patent, copyright, trademark or other authorities in the United States or foreign jurisdictions,
as the case may be, for the purposes of prosecuting, maintaining and perfecting such Registered Intellectual Property
and recording the Company’s ownership interests therein.

(h)               To the Knowledge of the Company, there is no unauthorized use, unauthorized disclosure, infringement
or misappropriation of any Company-Owned IP by any Third Party, including any employee or contractor, or former
employee or contractor of the Company, and the Company has not initiated any lawsuit, proceeding, mediation or
arbitration for infringement or misappropriation of any Intellectual Property.
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(i)                 The Company has not (i) been sued in any Action (or received any written notice or, to the knowledge of
the Company, of any allegation or threat) that involves a claim of infringement or misappropriation of any Third Party
Intellectual Property Right or which contests the validity, ownership or right of the Company to exercise,
commercially exploit or otherwise use any Intellectual Property Right, (ii) received any written communication that
puts the Company on notice of or involves an offer to license or grant any Third Party Intellectual Property Right or
immunities in respect thereof, or (iii) received any written notice or, to the knowledge of the Company, of any
allegation or threat that questions or contests the validity or enforceability of any Company-Owned IP, including
without limitation any item of Company Registered Intellectual Property. The Company has not received any written
opinion of legal counsel that any Company Product or the operation of the business of the Company, as previously or
currently conducted, infringes, violates or misappropriates any Third Party Intellectual Property Rights.

(j)                 To the Knowledge of the Company, the operation of the business of the Company as such business is
currently conducted and, as currently proposed to be conducted by the Company, including (i) the design,
development, manufacturing, production, reproduction, marketing, licensing, sale, offer for sale, importation,
exportation, distribution, provision, commercial exploitation or use of any Company Product, and (ii) the Company’s
use of any product, device or process used in the business of the Company as currently conducted and, to the
knowledge of the Company, as currently proposed to be conducted by the Company, does not and will not infringe or
misappropriate any Third Party Intellectual Property Rights and does not and, to the knowledge of the Company, will
not constitute unfair competition or unfair trade practices under the Laws of any jurisdiction in which the Company
conducts business.

(k)               None of the Company-Owned IP, the Company Products or the Company is subject to any judicial or
governmental Action or outstanding Order (i) restricting in any manner the use, transfer, or licensing by the Company
of any Company-Owned IP or any Company Product, or which may affect the validity, use or enforceability of any
such Company-Owned IP or Company Product, or (ii) restricting the conduct of the business of the Company in order
to accommodate Third Party Intellectual Property Rights. The Company has not lost any rights to commercially
exploit the Company IP by failure to comply with a rule of a governmental regulatory authority.

(l)                 The Company has secured from all of its consultants, employees and independent contractors who
independently or jointly contributed to the conception, authorship, reduction to practice, creation or development of
any material Company-Owned IP, a written and executed assignment of all rights, title and interests in any Intellectual
Property Rights in such Company-Owned IP, in the form made available to the Purchaser, assigning all such third
party’s Intellectual Property Rights in such contribution that the Company does not already own by operation of law,
and no such third party has retained any rights or licenses with respect thereto.

(m)             No current employee, consultant or independent contractor, or to the Knowledge of the Company any
former employee, consultant or independent contractor, of the Company (i) is in violation of any term or covenant of
any Contract relating to employment, invention disclosure, invention or Intellectual Property Rights assignment,
non-disclosure or non-competition or any other Contract with any other party by virtue of such employee’s, consultant’s
or independent contractor’s being employed by, or performing services for, the Company or using trade secrets or
proprietary information of others without permission, (ii) has developed any technology, software, media or other
copyrightable, patentable or otherwise proprietary work for the Company that is subject to any Contract under which
such employee, consultant or independent contractor has assigned or otherwise granted to any Third Party any rights
(including Intellectual Property Rights) in or to such technology, software or other copyrightable, patentable or
otherwise proprietary work, or (iii) has any right, license, claim or interest whatsoever in or with respect to any
Company-Owned IP (or has made or alleged any such claim or interest in any Company-Owned IP).

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

85



17Securities Purchase Agreement

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

86



(n)               The employment of any employee of the Company or the use by the Company of the services of any
consultant or independent contractor does not subject the Company to any liability to any third party for improperly
soliciting such employee, consultant or independent contractor to work for the Company, whether such liability is
based on contractual or other legal obligations to such third party.

(o)               The Company has taken commercially reasonable steps to protect and preserve the confidentiality of all
commercially valuable confidential or non-public information included in the Company IP Rights. All use, disclosure
or appropriation of such information owned by the Company by or to a third party has been pursuant to the terms of a
written confidentiality and/or license agreement or other legal binding arrangement between the Company and such
third party. All use, disclosure or appropriation of such information by the Company not owned by the Company has
been pursuant to the terms of a written agreement between the Company and the owner of such information, or is
otherwise lawful.

(p)               The Company has not (i) incorporated Open Source Materials into, or combined Open Source Materials
with, Company IP, or (ii) distributed Open Source Materials in conjunction with any Company IP.

3.15              Transactions With Affiliates and Employees. None of the officers or directors of the Company and, to the
knowledge of the Company, none of the employees of the Company is presently a party to any transaction with the
Company (other than as holders of stock options or warrants, and for services as employees, officers and directors),
including any contract, agreement or other arrangement providing for the furnishing of services to or by, providing for
rental of real or personal property to or from, or otherwise requiring payments to or from any officer, director or such
employee or, to the knowledge of the Company, any entity in which any officer, director, or any such employee has a
substantial interest or is an officer, director, trustee, manager, member, beneficiary, or partner.

3.16             Certain Fees. No brokerage or finder’s fees or commissions are or will be payable by the Company to any
broker, financial advisor or consultant, finder, placement agent, investment banker, bank or other Person with respect
to the transactions contemplated by this Agreement. The Purchaser shall have no obligation with respect to any fees or
with respect to any claims (other than such fees or commissions owed by the Purchaser pursuant to agreements of the
Purchaser which fees or commissions shall be the sole responsibility of the Purchaser) made by or on behalf of other
Persons for fees of a type contemplated in this Section 3.16 that may be due in connection with the transactions
contemplated by this Agreement.

3.17              Insurance. The Company is insured by insurers of recognized financial responsibility against such losses
and risks. The Company has no reason to believe that it will not be able to renew its existing insurance coverage as
and when such coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue
its business without a significant increase in cost.

3.18              Listing and Maintenance Requirements. The Company is, and has no reason to believe that it will not,
upon the issuance of the Securities hereunder, continue to be, in compliance with the listing and maintenance
requirements for continued listing of the Common Stock on the principal Trading Market. The consummation of the
transactions contemplated under this Agreement does not contravene the rules and regulations of the NYSE Amex
Stock Market. The Company has not, in the twelve (12) months preceding the date hereof, received notice from the
NYSE Amex Stock Market that the Company is not in compliance with the listing or maintenance requirements of
such Trading Market.
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3.19              Application of Takeover Protections. The Company and its Board of Directors have taken all necessary
action, if any, in order to render inapplicable any control share acquisition, business combination, poison pill
(including any distribution under a rights agreement) or other similar anti-takeover provision under the Company’s
Organizational Documents or the laws of its state of incorporation that is or could become applicable to the Purchaser
participating in such Closing as a result of the Purchaser and the Company fulfilling their obligations or exercising
their rights under the Transaction Documents, including as a result of the Company’s issuance of the Shares and the
Warrants at the Closing and the Purchaser’s acquisition or ownership of the Securities.

3.20              Tax Status. The Company and each affiliated, combined, consolidated or unitary group of which the
Company is or has been a member (each, a “Company Group”) have timely filed all federal, state, local, and foreign Tax
Returns required to be filed by it in the manner prescribed by applicable Laws and all such Tax Returns were true,
complete and correct in all material respects. Except with respect to Taxes that are immaterial in amount, all Taxes of
the Company Group (whether or not shown or required to be shown on any Tax Return) that are due and payable have
been timely paid in full and the accruals and reserves for Taxes (rather than any reserve for deferred Taxes established
to reflect timing difference between book and tax income) reflected in the Company’s most recent balance sheet (rather
than any notes thereto) are adequate in accordance with GAAP to cover all unpaid Taxes of the Company Group. The
Company Group has withheld and paid over all material Taxes required to have been withheld and paid over, and to
the knowledge of the Company, the Company Group has withheld and paid over all other Taxes required to have been
withheld and paid over, and the Company Group has complied with all material information reporting and backup
withholding requirements, including the maintenance of required records with respect thereto, in each case in
connection with amounts paid or owing to any employee, creditor, independent contractor or other third party. There
are no Liens on any of the assets or properties of the Company Group with respect to Taxes. No audit or other
proceeding has been conducted or issue raised (and none are currently pending) by any Governmental Authority in
connection with any of the Tax Returns or Taxes of the Company Group, (ii) no waiver of any statute of limitation,
with respect to any Tax Return that has not yet been filed or otherwise with respect to Taxes, has been given by or
requested from the Company Group, (iii) no deficiencies have been asserted or assessments made as a result of any
examinations of Tax Returns previously filed by or on behalf of the Company Group. The Company is not a party to
any Tax allocation, Tax sharing, or similar agreement. The Company has not been a party to or a promoter of any
“listed transaction” as defined in Section 6707A(c)(2) of the Code and Section 1.6011-4(b)(2) of the Treasury
Regulations promulgated thereunder. The Company has disclosed on each Tax Return filed by it all positions taken
thereon that could give rise to a substantial understatement of penalty of Taxes within the meaning of Code Section
6662 or any similar provisions of any other Tax Law. The Company (i) has adequately provided for or accrued, on its
books of account and related records, liability for all unpaid Taxes, (ii) is in compliance with Financial Accounting
Standards Board Interpretation No. 48 (“FIN 48”), and (iii) has determined, assessed and measured the benefits of all
material Tax positions taken in any income Tax Return for any period covered by FIN 48, including all significant
uncertain positions reflected in such Tax Returns that may be subject to assessment or challenge by any Governmental
Authority.
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3.21              Employee Benefit Matters.

(a)                Each “employee benefit plan” (as defined in Section 3(3) of ERISA) and all other profit-sharing, deferred
compensation, bonus, stock option, stock purchase, paid time off, holiday pay, pension, retirement plans, medical and
other compensation or benefit arrangements maintained or contributed to or required to be contributed to by the
Company for the benefit of its employees (or former employees) and/or their beneficiaries (collectively, “Benefit
Plans”) have been provided to the Purchaser or are have been filed with the SEC Reports. Each Benefit Plan has been
established, maintained and administered in all respects in accordance with its terms and any related agreements, and
with all applicable Laws.

(b)               All contributions (including employer and employee salary reduction contributions, premiums, fees and
administrative expenses required to have been made under the provisions of any agreements or other governing
documents or applicable law) with respect to all Benefit Plans maintained by the Company or any Affiliate, for all
periods prior to the Closing Date, either have been made or have been accrued before the applicable due date. No
contribution, premium payment or other payment has been made in support of any Benefit Plan that is in excess of the
allowable deduction for federal income tax purposes for the year with respect to which the contribution was made.
The Company’s books properly reflect all amounts required to be accrued as liabilities under each Benefit Plan.

(c)                No “prohibited transactions” (as defined in Section 4975(c)(1) of the Code) or breaches of fiduciary duty of
the Company, or director or officer of the Company, have occurred with respect to any of the Benefit Plans that would
reasonably be expected to result in a liability to the Purchaser.

(d)               There are no Actions (other than routine claims for benefits), either currently in progress, or, on the basis
of facts or circumstances recognized by the Company, expected to be instituted in the future, against (i) any Benefit
Plan, or (ii) any “fiduciary” of such plan (within the meaning of Section 3(21)(A) of ERISA) brought on behalf of any
participant, beneficiary or fiduciary thereunder, or by any Governmental Authority.

(e)                Each Benefit Plan, which has ever been made maintained by the Company or any of its Affiliates,
including all prototype plans established and maintained by a prototype sponsor, and which has been intended to
qualify under Section 401(a) of the Code is so qualified and all trusts established in connection with such Benefit
Plans which are intended to be tax exempt under Section 501(a) of the Code are so tax exempt. Each such Benefit
Plan has, in fact, remained qualified under the applicable section of the Code through the date of this Agreement, and
will remain so qualified through the Closing Date (or, if earlier, the date that all of such Benefit Plan’s assets were
distributed). Each such Benefit Plan has been timely amended to meet all requirements of the applicable remedial
amendment period and IRS qualification requirements as necessary and appropriate to bring its provisions into
compliance with current law. The Company and each of its Affiliates have not taken any action, or failed to take any
action, that could reasonably be expected to cause any such Benefit Plan to lose its qualification or for any trust
established in connection with such Benefit Plan to lose its exemption.

(f)                Neither the Company nor any of its Affiliates currently maintains, or has at any time prior to the Closing
Date maintained, or been required to contribute to or make any payments in respect of (i) any “defined benefit plan” (as
such term is defined in Section 3(35) of ERISA) that was ever subject to Title IV of ERISA, (ii) any “multiemployer
plan” (as such term is defined in Section 3(37) of ERISA), (iii) any plan that is subject to the minimum funding
standards of Code Sections 412 or 430 or ERISA Section 302, or (iv) any multiple employer plan subject to Sections
4063 or 4064 of ERISA.
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(g)                With respect to each current Benefit Plan maintained by the Company or any of its Affiliates, or any
former Benefit Plan for which the Company or any of its Affiliates could have any liability, complete and correct
copies of the following documents (if applicable to such Benefit Plan) have been delivered (or made available) to the
Purchaser: (i) substantially all documents embodying or governing such Benefit Plan, as they may have been amended
to the date of this Agreement; (ii) the three (3) most recently filed IRS Forms 5500, with all applicable schedules
attached thereto; (iii) the three (3) most recent actuarial valuation reports completed with respect to such Benefit Plan;
(iv) the current summary plan description for such Benefit Plan (or other descriptions of such Benefit Plan provided to
employees) and all modifications thereto; (vi) any insurance policy (including any fiduciary liability insurance policy)
related to such Benefit Plan; (vii) a written summary of each unwritten Benefit Plan; (viii) all correspondence with the
IRS, the Department of Labor and Pension Benefit Guaranty Corporation concerning any controversy relating to such
Benefit Plan; and (ix) all contracts with vendors and service providers for such Benefit Plan.

(h)               Except for the payments due pursuant to the Amendment to Geimer Employment Agreement, neither the
Company nor any Affiliate is a party to any agreement, contract or arrangement which requires it to make any bonus,
severance or other payment, or requires it to accelerate the vesting or timing of payment of any compensation or
benefit payment to any of its officers or employees by reason of a change in control of the Company, including the
change in control effected by the consummation of the transactions contemplated by this Agreement. So long as the
payments provided for on Exhibit A-1 are deemed to be allocated for the items set forth on that Exhibit (or as
otherwise determined by Thomas V. Geimer), no amount paid or payable (whether in cash, in property, or in the form
of benefits) by the Company in connection with the transactions contemplated hereby (either solely as a result thereof
or as a result of such transactions in conjunction with any other event) will be an “excess parachute payment” within the
meaning of Section 280G of the Code, or would constitute an “excess parachute payment” if such amounts were subject
to the provisions of Section 280G of the Code. The Company has no obligation to make a “gross-up” or similar payment
in respect of any taxes that may become payable under Section 4999 of the Code.

(i)                 There is no violation of ERISA or the Code with respect to the filing of applicable reports, documents or
notices regarding any Benefit Plan with the Department of Labor, IRS or Pension Benefit Guarantee Corporation or
the furnishing of such reports, documents or notices to the participants or beneficiaries of the Benefit Plans. In all
respects, the Company and its Affiliates have complied with the reporting and taxation requirements for FICA taxes
with respect to any deferred compensation arrangements under Section 3121(v) of the Code.

(j)                 The Company and its Affiliates have complied with all of the notice and continuation coverage
requirements of Code Section 4980B and Part 6 of Subtitle B of Title I of ERISA and regulations thereunder (and any
similar state law) (“COBRA”).

(k)               The Company and its Affiliates have, subject to requisite notice periods or other requirements contained
in such Benefit Plans, reserved the right and power to terminate, suspend, discontinue and amend all Benefit Plans,
including all welfare plans that provide benefits to any retiree or other former employee, and such right and power
have been appropriately and satisfactorily communicated to all employees and participants.

(l)                 Neither the Company nor any of its Affiliates has any formal plan or commitment, whether or not legally
binding, to create any additional Plan or modify or change any existing Benefit Plan in a manner that would impose
any liability on Buyer or any of its Affiliates after the Closing Date, nor has any intention to do so been communicated
to any current or former employees of the Company or any Affiliate thereof or their dependents, survivors or
beneficiaries.
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(m)             All of the Benefit Plans maintained by the Company which are subject to Section 409A of the Code are in
compliance with such section of the Code and the guidance issued thereunder by the Treasury Department.

3.22          Foreign Corrupt Practices. Neither the Company, nor any agent or other person acting on behalf of the
Company, has (i) directly or indirectly, used any funds for unlawful contributions, gifts, entertainment or other
unlawful expenses related to foreign or domestic political activity, (ii) made any unlawful payment to foreign or
domestic government officials or employees or to any foreign or domestic political parties or campaigns from
corporate funds, or (iii) violated in any material respect any provision of the Foreign Corrupt Practices Act of 1977, as
amended.

3.23          Investment Company. The Company is not, and is not an Affiliate of, an “investment company” within the
meaning of the Investment Company Act of 1940, as amended (the “Investment Company Act”).

3.24          Sarbanes-Oxley Act. The Company is in compliance with applicable requirements of the Sarbanes-Oxley
Act of 2002, as amended, and applicable rules and regulations promulgated by the Commission thereunder in effect as
of the date of this Agreement.

3.25          SEC Reports; Financial Statements. The Company has either filed all reports required to be filed by it under
the Exchange Act, including pursuant to Section 13(a) or 15(d) thereof, for the twenty-four (24) months preceding the
date hereof (or such shorter period as the Company was required by law to file such reports) (the foregoing materials
being collectively referred to herein as the “SEC Reports”) on a timely basis, or requested and received a valid extension
of such time of filing and filed any such SEC Reports prior to the expiration of such extension. Except as may have
been corrected or supplemented in a subsequent SEC Report, (i) as of their respective dates, the SEC Reports
complied in all material respects with the requirements of the Exchange Act and the rules and regulations of the
Commission promulgated thereunder, and none of the SEC Reports, when filed, contained any untrue statement of a
material fact or omitted to state a material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading, (ii) the financial
statements of the Company included in the SEC Reports (the “Company Financial Statements”) comply in all material
respects with applicable accounting requirements and the rules and regulations promulgated by the Commission with
respect thereto as in effect at the time of filing, and (iii) such financial statements have been prepared in accordance
with United States generally accepted accounting principles applied on a consistent basis during the periods involved
(“GAAP”), except as may be otherwise specified in such financial statements or the notes thereto, or, in the case of
unaudited financial statements, as permitted by Rule 10-01 of Regulation S-X promulgated by the Commission under
the Securities Act and the Exchange Act, and fairly present in all material respects the financial position of the
Company as of and for the dates thereof and the results of operations and cash flows for the periods then ended,
subject, in the case of unaudited statements, to normal, year-end audit adjustments and the lack of footnotes. The
Company has not received any letters of comment from the Staff of the Commission which have not been
satisfactorily resolved as of the date hereof.

3.26          Accountants. To the Company’s knowledge, Comiskey & Company (the “Auditors”), which has expressed its
opinion with respect to the Company Financial Statements as of July 31, 2011 and 2010 and for each of the Company’s
fiscal years in the two-year period ended July 31, 2011, and included in the SEC Reports (including the related notes),
is “independent” with respect to the Company within the meaning of Regulation S-X promulgated by the Commission
and has been “independent” within such meaning at all times since its engagement by the Company. The Company has
made such disclosure of non-audit services performed by the Auditors in its proxy statements with respect to its
annual meetings of its stockholders as is required under the Exchange Act, Securities Act and the rules and regulations
of the Commission promulgated thereunder, and all such non-audit services have been approved in advance by the
audit committee of the Board. To the knowledge of the Company, the Auditors are a registered public accounting firm
as required by the Securities Act and SOX and the corresponding rules and regulations of the Commission
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3.27          Internal Control Over Financial Reporting. The Company has designed and maintains a system of internal
control over financial reporting (as defined in Rules 13a–15(f) and 15d–15(f) promulgated by the Commission under the
Exchange Act) sufficient to provide reasonable assurances regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with GAAP. The Company (i) has designed
and maintains disclosure controls and procedures (as defined in Rules 13a–15(e) and 15d–15(e) promulgated by the
Commission under the Exchange Act) to provide reasonable assurance that all information required to be disclosed by
the Company in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and
reported within the time periods specified in the Commission’s rules, regulations and forms and is accumulated and
communicated to the Company’s management as appropriate to allow timely decisions regarding required disclosure,
and (ii) has disclosed, based on its most recent evaluation of its disclosure controls and procedures and internal control
over financial reporting prior to the date of this Agreement, to its auditors and the audit committee of the Board
(A) any significant deficiencies and material weaknesses in the design or operation of internal controls over financial
reporting that could adversely affect in any material respect its ability to record, process, summarize and report
financial data, and (B) any fraud, whether or not material, that involves management or other employees who have a
significant role in the Company’s internal controls over financial reporting. The Company’s certifying officers have
evaluated the effectiveness of the Company’s disclosure controls and procedures as of the end of the period for the
most recently filed periodic report under the Exchange Act (such date, the “Evaluation Date”). The Company presented
in its most recently filed periodic report under the Exchange Act the conclusions of the certifying officers about the
effectiveness of the disclosure controls and procedures based on their evaluations as of the Evaluation Date. Since the
Evaluation Date, there have been no significant changes in the Company’s internal control over financial reporting (as
such term is defined in Rule 13a-15(f) promulgated by the Commission under the Exchange Act) or, to the knowledge
of the Company, in other factors that could significantly affect its internal control over financial reporting.

3.28          No Integrated Offering. Assuming the accuracy of the Purchaser’s representations and warranties set forth in
ARTICLE III

, neither the Company, nor any of its Affiliates, nor any Person acting on its or their behalf has, directly or indirectly,
made any offers or sales of any security or solicited any offers to buy any security (other than the offers and sales
contemplated by this Agreement), under circumstances that would cause the offering of the Securities to be integrated
with prior offerings by the Company for purposes of the Securities Act or any applicable stockholder approval
provisions, including under the rules and regulations of any Trading Market on which any of the securities of the
Company are listed or designated.

3.29         No General Solicitation. Neither the Company nor any person acting on behalf of the Company has offered
or sold any of the Securities by any form of general solicitation or general advertising. The Company has offered the
Securities for sale only to the Purchaser.

3.30          Certain Registration Matters. Assuming the accuracy of the Purchaser’s representations and warranties set
forth in Section 4.2-4.7 with respect to the Closing, no registration under the Securities Act is required for the offer
and sale of the Securities by the Company to the Purchaser under the Transaction Documents. Except with respect to
the Purchaser and as otherwise set forth on Schedule 3.30, the Company has not granted or agreed to grant to any
Person any rights (including “piggy-back” registration rights) to have any securities of the Company registered with the
Commission or any other Governmental Authority that have not been satisfied.
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3.31         Acknowledgment Regarding Purchaser’s Purchase of Securities. The Company acknowledges and agrees
that the Purchaser is acting solely in the capacity of an arm’s length purchaser with respect to the Transaction
Documents and the transactions contemplated thereby. The Company further acknowledges that the Purchaser is not
acting as a financial advisor or fiduciary of the Company (or in any similar capacity) with respect to this Agreement
and the transactions contemplated hereby and any advice given by the Purchaser or any of its respective
representatives or agents in connection with this Agreement and the transactions contemplated hereby is merely
incidental to the Purchaser’s purchase of the Securities. The Company further represents to the Purchaser that the
Company’s decision to enter into this Agreement has been based solely on the independent evaluation of the
transactions contemplated hereby by the Company and its representatives.

3.32          No Commitment for Additional Financing. The Company acknowledges and agrees that the Purchaser has
not made any representation, undertaking, commitment or agreement to provide or assist the Company in obtaining
any financing, investment or other assistance, other than the purchase of the Securities as set forth herein and subject
to the conditions set forth herein. In addition, the Company acknowledges and agrees that (i) no statements, whether
written or oral, made by the Purchaser or its representatives on or after the date of this Agreement shall create an
obligation, commitment or agreement to provide or assist the Company in obtaining any financing or investment,
(ii) the Company shall not rely on any such statement by the Purchaser or its representatives, and (iii) an obligation,
commitment or agreement to provide or assist the Company in obtaining any financing or investment may only be
created by a written agreement, signed by the Purchaser and the Company, setting forth the terms and conditions of
such financing or investment and stating that the parties intend for such writing to be a binding obligation or
agreement. The Purchaser shall have the right, in it sole and absolute discretion, to refuse or decline to participate in
any other financing of or investment in the Company, and shall have no obligation to assist or cooperate with the
Company in obtaining any financing, investment or other assistance.

3.33          No Undisclosed Liabilities. The Company has no Liabilities except for (i) Liabilities reflected or reserved
against in the latest balance sheet included in the SEC Reports, and current liabilities which were incurred in the
ordinary course of business of the Company since the date of such balance sheet or as a result of the transactions
contemplated by this Agreement.

3.34          Company Proxy Statement. To the Knowledge of the Company, none of the information included or
incorporated by reference in the letter to the stockholders, notice of meeting, proxy statement and forms of proxy
(collectively, the “Company Proxy Statement”), to be filed with the Commission in connection with the transactions
contemplated by this Agreement, will, at the date it is first mailed to the Company’s stockholders or at the time of the
Company Stockholders Meeting or at the time of any amendment or supplement thereof, contain any untrue statement
of a material fact or omit to state any material fact necessary in order to make the statements made therein, in the light
of the circumstances under which they were made, not misleading. The Company Proxy Statement will comply as to
form in all material respects with the requirements of the Exchange Act.

3.35          Full Disclosure. No representation or warranty by the Company in this Agreement and no statement
contained in the SEC Reports or any certificate or other document furnished or to be furnished to the Purchaser
pursuant to this Agreement contains any untrue statement of a material fact, or omits to state a material fact necessary
to make the statements contained therein, in light of the circumstances in which they are made, not misleading.

3.36          Acknowledgment Regarding Purchaser’s Representations and Warranties. The Company acknowledges and
agrees that the Purchaser does not make and has not made any representations or warranties with respect to the
transactions contemplated hereby other than those specifically set forth in ARTICLE IV or elsewhere in this
Agreement or any other Transaction Document.
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ARTICLE IV.
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER

The Purchaser hereby represents and warrants to the Company on the date of execution of this Agreement, and as of
the Closing Date, as follows:

4.1	Organization; Authority. The Purchaser is a limited liability company duly organized, validly existing and in
good standing under the laws of the State of Delaware with the requisite limited liability company power and
authority to enter into this Agreement and to consummate the transactions contemplated by the applicable Transaction
Documents to which it is a party and otherwise to carry out its obligations hereunder and thereunder. The execution,
delivery and performance by the Purchaser of the Transaction Documents to which it is a party and the consummation
by the Purchaser of the transactions contemplated by this Agreement have been duly authorized by all necessary
limited liability company action on the part of the Purchaser. Each of this Agreement and the Escrow Agreement has
been duly executed by the Purchaser, and when delivered by the Purchaser in accordance with terms hereof, will
constitute the valid and legally binding obligation of the Purchaser, enforceable against it in accordance with its terms,
except as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium,
liquidation, conservatorship, receivership or similar laws relating to, or affecting generally the enforcement of,
creditors’ rights and remedies or by other equitable principles.

4.2	Purchaser Status. At the time the Purchaser was offered any Securities, it was, and at the date hereof and on the
Closing Date it is, an Accredited Investor. The Purchaser is not a broker-dealer registered under Section 15 of the
Exchange Act.

4.3	General Solicitation. The Purchaser is not purchasing any Securities as a result of any advertisement, article,
notice or other communication regarding the Securities published in any newspaper, magazine or similar media or
broadcast over television or radio or presented at any seminar or any other general solicitation or general
advertisement.

4.4	Access to Information. The Purchaser acknowledges that it has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of the Company concerning the
terms and conditions of the offering of the Securities and the merits and risks of investing in the Securities; (ii) access
to information about the Company and its financial condition, results of operations, business, properties, management
and prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain such additional
information that the Company possesses or can acquire without unreasonable effort or expense that is necessary to
make an informed investment decision with respect to its investment.

4.5	Knowledge and Experience of Purchaser. The Purchaser, either alone or together with its representatives, has
such knowledge, sophistication and experience in business and financial matters so as to be capable of evaluating the
merits and risks of the prospective investment in the Securities, and has so evaluated the merits and risks of such
investment. The Purchaser is able to bear the economic risk of an investment in the Securities and is able to afford a
complete loss of such investment.

4.6	Restrictions on Securities. The Purchaser understands that the Securities have not been registered under the
Securities Act and may not be offered, resold, pledged or otherwise transferred except (i) pursuant to an exemption
from registration under the Securities Act or pursuant to an effective registration statement in compliance with Section
5 under the Securities Act, and (ii) in accordance with all applicable securities laws of the states of the United States
and other jurisdictions.
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 4.7	Investment Intent. The Purchaser is acquiring the Securities as principal for its own account for investment
purposes only and not with a view to or for distributing or reselling such Securities or any part thereof, without
prejudice, however, to the Purchaser’s right at all times to sell or otherwise dispose of all or any part of such Securities
in compliance with applicable federal and state securities laws. Nothing contained herein shall be deemed a
representation or warranty by the Purchaser to hold the Securities for any particular period of time. The Purchaser
does not have any agreement or understanding, directly or indirectly, with any Person to distribute any of the
Securities.

4.8	Investment Decision. The Purchaser is not relying on any other Person with respect to the financial or tax
considerations of the Purchaser relating to its investment in the Securities.

4.9	Private Placement. The Purchaser understands and acknowledges that (i) the Securities are being offered and sold
without registration under the Securities Act in a private placement that is exempt from the registration provisions of
the Securities Act, and (ii) the availability of such exemption depends in part on, and that the Company and its counsel
will rely upon, the accuracy and truthfulness of the foregoing representations and the Purchaser hereby consents to
such reliance.

4.10	Company Proxy Statement. To the Knowledge of the Purchaser, none of the information provided by Purchaser
or the individuals listed on Schedule 2.2(a)(ix) that is included in the Company Proxy Statement, to be filed with the
Commission in connection with the transactions contemplated by this Agreement, will, at the date it is first mailed to
the Company’s stockholders or at the time of the Company Stockholders Meeting or at the time of any amendment or
supplement thereof, contain any untrue statement of a material fact or omit to state any material fact necessary in order
to make the statements made therein, in the light of the circumstances under which they were made, not misleading.

4.11	Full Disclosure. No representation or warranty by the Purchaser in this Agreement or any certificate or other
document furnished or to be furnished to the Company pursuant to this Agreement contains any untrue statement of a
material fact, or omits to state a material fact necessary to make the statements contained therein, in light of the
circumstances in which they are made, not misleading.

4.12	Commissions. The Purchaser has not incurred any obligation for any finder’s or broker’s or agent’s fees or
commissions in connection with the transactions contemplated hereby.

4.13	Acknowledgment Regarding Company’s Representations and Warranties. The Purchaser acknowledges and
agrees that the Company does not make and has not made any representations or warranties with respect to the
transactions contemplated hereby other than those specifically set forth in ARTICLE III or elsewhere in this
Agreement or any other Transaction Document.

ARTICLE V.
OTHER AGREEMENTS OF THE PARTIES

5.1	Transfers of Securities; Legends.

(a)	The Purchaser may dispose of the Securities only in compliance with state and federal securities laws. In
connection with any transfer of the Securities other than pursuant to an effective registration statement, to the
Company, to an Affiliate of the Purchaser or in connection with a pledge as contemplated by Section 5.1(b), the
Company may require the transferor thereof to provide to the Company an opinion of counsel selected by the
transferor and reasonably acceptable to the Company, the form and substance of which opinion shall be reasonably
satisfactory to the Company, to the effect that such transfer does not require registration of such transferred Securities
under the Securities Act.
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(b)	Certificates evidencing the Securities will contain the following legend, so long as is required by this
Section 5.1(b):

THESE SECURITIES HAVE NOT BEEN REGISTERED WITH THE SECURITIES AND EXCHANGE
COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION
FROM REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”),
AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE
EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS
OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES OR BLUE
SKY LAWS. THESE SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN
ACCOUNT.

(c)	Certificates evidencing the Shares shall not contain any legend (including the legend set forth in Section 5.1(b)):
(i) while a registration statement (including the Registration Statement) covering the resale of such Shares is effective
under the Securities Act, (ii) following any sale of such Shares pursuant to Rule 144, (iii) if such Shares are eligible
for sale under Rule 144 by its holder without any limitation as to volume (provided that the applicable holder provides
the Company with reasonable assurances that such Shares are eligible for sale, assignment or transfer under Rule 144,
which shall not require an opinion of counsel), (iv) in connection with a sale, assignment or other transfer (other than
under Rule 144), provided that the Purchaser provides the Company with an opinion of counsel to the Purchaser to the
effect that such sale, assignment or transfer of such Shares may be consummated without registration under the
applicable requirements of the Securities Act, or (v) if such legend is not required under applicable requirements of
the Securities Act (including judicial interpretations and pronouncements issued by the Staff of the Commission). The
Company shall cause its counsel to issue a legal opinion to the Company’s transfer agent promptly after the Effective
Date if requested by the Company’s transfer agent to effect the removal of the legend hereunder. Following the
Effective Date or at such earlier time as a legend is no longer required for the Shares under this Section 5.1(c), the
Company will, no later than three (3) Trading Days following the delivery by the Purchaser to the Company or its
transfer agent (with notice to the Company) of a certificate containing a restrictive legend and representing such
Shares, endorsed or with stock powers attached, signatures guaranteed, and otherwise in form necessary to affect the
re-issuance and, if applicable, the transfer, together with any other deliveries from the Purchaser as may be required
above in this Section 5.1(c), as directed by the Purchaser, either: (A) provided that the Company’s transfer agent is
participating in the DTC Fast Automated Securities Transfer Program (the “FAST Program”) (or any successor program
thereto), cause its transfer agent to credit the aggregate number of unrestricted Shares to which the Purchaser shall be
entitled to the Purchaser’s or its designee’s balance account with DTC through its Deposit/Withdrawal at Custodian
(“DWAC”) system (or any successor program thereto), or (B) if the Company’s transfer agent is not participating in the
FAST Program, cause its transfer agent to issue and deliver (via reputable overnight courier) to the Purchaser a
certificate representing such Shares that is free from all restrictive and other legends, registered in the name of the
Purchaser or its designee.

 (d)	The Company may not make any notation on its records or give instructions to any transfer agent of the
Company that enlarge the restrictions on transfer set forth in this Section 5.1.
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5.2	Furnishing of Information. From the date of this Agreement until the Closing, and thereafter as long as the
Purchaser owns any Securities, (i) the Company covenants to use its commercially reasonable efforts to timely file (or
obtain extensions in respect thereof and file within the applicable grace period) all reports required to be filed by the
Company after the date hereof pursuant to the Exchange Act which are required to be filed in order to satisfy the
current public information requirements of Rule 144(c)(1), and (ii) if the Company is no longer subject to the periodic
reporting requirements of the Exchange Act and Rule 144 is not available to the Purchaser (unless the Purchaser has
waived compliance with this provision) with respect to any Securities held, the Company will prepare and furnish to
the Purchaser and make publicly available in accordance with Rule 144(c)(2) such information as is required to enable
the Purchaser to sell the Securities pursuant to and in compliance with Rule 144.

5.3	Securities Laws Disclosure; Publicity. The Company shall, by 4:30 p.m. Eastern time on the Business Day
following the date of this Agreement, file a Current Report on Form 8-K disclosing the material terms of this
Agreement and the transactions contemplated hereby; provided, that the actual time of filing of such Form 8-K shall
be determined in mutual agreement with the Purchaser so long as it is filed in compliance with applicable Laws. The
Company shall, by no later than 4:30 p.m. Eastern time on the Business Day following the date of the Closing (but
earlier if requested by Purchaser), file a Current Report on Form 8-K disclosing (i) the results of the Company
Stockholders Meeting, (ii) the Charter Amendment, (iii) the material terms of any other Transaction Documents
entered into in connection with the Closing, and (iv) any other matters relating to the Transaction Documents or the
transactions contemplated thereby, or any other matters affecting the Company not previously reported in a SEC
Report, required to be reported in a Current Report on Form 8-K and requested by the Purchaser. In addition, the
Company will make such other filings and notices in the manner and time required by the Commission and the
principal Trading Market. Notwithstanding the foregoing, the Company shall not publicly disclose the email address,
facsimile number or tax identification or similar number of the Purchaser. The Company shall provide the Purchaser
with a reasonable opportunity to review and provide comments on (i) such Form 8-K prior to its filing with the
Commission, and (ii) any press release issued by the Company relating to the Transaction Documents or any of the
transactions contemplated thereby prior to its release.

5.4	Indemnification.

(a)	Indemnification of Purchaser. The Company shall indemnify and hold the Purchaser and its shareholders,
partners, members, managers, directors, officers, employees and agents (each, a “Purchaser Party”) harmless from any
and all Losses that any such Purchaser Party may suffer or incur as a result of or relating to any misrepresentation, any
inaccuracy of any representation, or any breach of any warranty, covenant or agreement made by the Company in any
Transaction Document; provided that such indemnity does not exceed, in the aggregate, the sum of the Investment
Amount plus such Purchaser Party’s reasonable attorneys’ fees and other costs and expenses paid in defense, settlement,
investigation and discovery subject to indemnification above. The Purchaser may elect to be indemnified in the form
of a payment of cash by the Company to the Purchaser (or other applicable Purchaser Party), or via the Company’s
issuance of that number of additional shares of Common Stock equal to (i) the indemnification amount due and
payable to the Purchaser (or other applicable Purchaser Party) divided by the average closing bid price of the
Common Stock, as reported on the applicable Trading Market, during the 90-day period immediately preceding the
date of payment.

(b)	Indemnification of Company. The Purchaser shall indemnify and hold the Company and its shareholders,
partners, members, managers, directors, officers, employees and agents (each, a “Company Party”) harmless from any
and all Losses that any such Company Party may suffer or incur as a result of or relating to any misrepresentation, any
inaccuracy of any representation, or any breach of any warranty, covenant or agreement made by the Purchaser in any
Transaction Document; provided that such indemnity does not exceed, with respect to the Purchaser, the sum of the
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5.5	Integration. The Company shall not sell, offer for sale or solicit offers to buy or otherwise negotiate in respect of
any security (as defined in Section 2 of the Securities Act) that would be integrated with the offer or sale of the
Securities in a manner that would require the registration under the Securities Act of the sale of the Securities to the
Purchaser or that would be integrated with the offer or sale of the Securities for purposes of the rules and regulations
of any Trading Market such that it would require stockholder approval of the sale of the Securities to the Purchaser
unless stockholder approval is obtained before the closing of such subsequent transaction.

5.6	Stockholder Rights Plan. No claim will be made or enforced by the Company or, to the knowledge of the
Company, any other Person that the Purchaser is an “Acquiring Person” under any stockholder rights plan or similar
plan or arrangement in effect or hereafter adopted by the Company, or that the Purchaser could be deemed to trigger
the provisions of any such plan or arrangement, by virtue of receiving Securities under the Transaction Documents.

5.7	Investment Company Act. The Company shall conduct its business in a manner so that it will not be required to
register as an “investment company” under the Investment Company Act.

5.8	Non-Public Information. The Company warrants that the Company has not provided any material non-public
information to the Purchaser in connection with this Agreement and the other Transaction Documents which will
remain material and non-public following the disclosure contemplated by Section 5.3.

5.9	Listing of Common Stock. The Company hereby agrees to use its commercially reasonable best efforts to
maintain the listing of the Common Stock on the principal Trading Market and, failing that, any Trading Market, and,
if required by the rules and regulations of the principal Trading Market, to list all of the Shares on such Trading
Market as promptly as practicable after the Closing. The Company further agrees that, if the Company applies to have
the Common Stock traded on any other Trading Market, it will include in such application all of the Shares, and will
take such other action as is necessary to cause all of the Shares to be listed on such other Trading Market as promptly
as reasonably practicable. The Company will take all action reasonably necessary to continue the quotation or listing
and trading of its Common Stock on a Trading Market and will comply in all material respects with the Company’s
reporting, filing and other obligations under the bylaws and other rules and regulations of the applicable Trading
Market.

5.10	No Solicitation.

(a)	The Company shall not, and shall not authorize or permit its representatives to, directly or indirectly, solicit,
initiate or knowingly take any action to facilitate or encourage the submission of any Takeover Proposal or the making
of any proposal that could reasonably be expected to lead to any Takeover Proposal, or, subject to Section 5.10(b), (i)
conduct or engage in any discussions or negotiations with, disclose any non-public information relating to the
Company to, afford access to the business, properties, assets, books or records of the Company to, or knowingly
assist, participate in, facilitate or encourage any effort by, any third party that is seeking to make, or has made, any
Takeover Proposal, (ii) amend or grant any waiver or release under any standstill or similar agreement with respect to
any class of equity securities of the Company, or (iii) enter into any agreement in principle, letter of intent, term sheet,
acquisition agreement, merger agreement, option agreement, joint venture agreement, partnership agreement or other
contract relating to any Takeover Proposal (each, a “Company Acquisition Agreement”). Subject to Section 5.10(b),
neither the Board nor any committee thereof shall fail to make, withdraw, amend, modify or materially qualify, in a
manner adverse to the Purchaser, the Company Board Recommendation (as defined below), or recommend a
Takeover Proposal, fail to recommend against acceptance of any tender offer or exchange offer for the shares of
Common Stock within ten (10) Business Days after the commencement of such offer, or make any public statement
inconsistent with the Company Board Recommendation, or resolve or agree to take any of the foregoing actions (any
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of the foregoing, a “Company Adverse Recommendation Change”). The Company shall cease immediately and cause to
be terminated, and shall not authorize or knowingly permit any of its representatives to continue, any and all existing
activities, discussions or negotiations, if any, with any third party conducted prior to the date hereof with respect to
any Takeover Proposal and shall use its commercially reasonable best efforts to cause any such third party (or its
agents or advisors) in possession of non-public information in respect of the Company that was furnished by or on
behalf of the Company to return or destroy (and confirm destruction of) all such information.

29Securities Purchase Agreement

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

109



(b)	Notwithstanding Section 5.10(a), prior to the receipt of the Required Stockholder Approval, the Board, directly or
indirectly through any representative, may, subject to Section 5.10(c) (i) participate in negotiations or discussions with
any third party that has made (and not withdrawn) a bona fide, unsolicited Takeover Proposal in writing that the Board
believes in good faith, after consultation with outside legal counsel satisfactory to the Purchaser, constitutes or would
reasonably be expected to result in a Superior Proposal, (ii) thereafter furnish to such third party non-public
information relating to the Company pursuant to an executed confidentiality agreement (a copy of which
confidentiality agreement shall be promptly (in all events within twenty-four (24) hours) provided for informational
purposes only to the Purchaser), (iii) following receipt of and on account of a Superior Proposal, make a Company
Adverse Recommendation Change, and/or (iv) take any action that any court of competent jurisdiction orders the
Company to take (which order remains unstayed), but in each case referred to in the foregoing clauses (i) through (iv),
only if the Board determines in good faith, after consultation with outside legal counsel satisfactory to the Purchaser,
that the failure to take such action would reasonably be expected to cause the Board to be in breach of its fiduciary
duties under applicable Law. Nothing contained herein shall prevent the Board from disclosing to the Company’s
stockholders a position contemplated by Rule 14d-9 and Rule 14e-2(a) promulgated under the Exchange Act with
regard to a Takeover Proposal, if the Company determines, after consultation with outside legal counsel satisfactory to
the Purchaser, that failure to disclose such position would constitute a violation of applicable Law.

(c)	The Board shall not take any of the actions referred to in clauses (i) through (iv) of Section 5.10(b) unless the
Company shall have delivered to the Purchaser a prior written notice advising the Purchaser that it intends to take such
action. The Company shall notify the Purchaser promptly (but in no event later than twenty-four (24) hours) after it
obtains knowledge of the receipt by the Company (or any of its representatives) of any Takeover Proposal, any inquiry
that would reasonably be expected to lead to a Takeover Proposal, any request for non-public information relating to
the Company or for access to the business, properties, assets, books or records of the Company by any third party. In
such notice, the Company shall identify the third party making, and details of the material terms and conditions of,
any such Takeover Proposal, indication or request. The Company shall keep the Purchaser fully informed, on a current
basis, of the status and material terms of any such Takeover Proposal, indication or request, including any material
amendments or proposed amendments as to price and other material terms thereof. The Company shall provide the
Purchaser with at least forty-eight (48) hours prior notice of any meeting of the Board (or such lesser notice as is
provided to the members of the Board) at which the Board is reasonably expected to consider any Takeover Proposal.
The Company shall promptly provide the Purchaser with a list of any non-public information concerning the
Company’s business, present or future performance, financial condition or results of operations, provided to any third
party, and, to the extent such information has not been previously provided to the Purchaser, copies of such
information.
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(d)	Except as set forth in this Section 5.10(d), the Board shall not make any Company Adverse Recommendation
Change or enter into a Company Acquisition Agreement. Notwithstanding the foregoing, at any time prior to the
receipt of the Required Stockholder Approval, the Board may make a Company Adverse Recommendation Change or
enter into a Company Acquisition Agreement, if: (i) the Company promptly notifies the Purchaser, in writing, at least
five (5) Business Days (the “Notice Period”) before making a Company Adverse Recommendation Change or entering
into a Company Acquisition Agreement, of its intention to take such action with respect to a Superior Proposal, which
notice shall state expressly that the Company has received a Takeover Proposal that the Board intends to declare a
Superior Proposal and that the Board intends to make a Company Adverse Recommendation Change and/or the
Company intends to enter into a Company Acquisition Agreement; (ii) the Company attaches to such notice the most
current version of the proposed agreement (which version shall be updated on a prompt basis) and the identity of the
third party making such Superior Proposal; (iii) the Company shall, and shall use its commercially reasonable best
efforts to cause its representatives to, during the Notice Period, negotiate with the Purchaser in good faith to make
such adjustments in the terms and conditions of this Agreement so that such Takeover Proposal ceases to constitute a
Superior Proposal, if the Purchaser, in its discretion, proposes to make such adjustments (it being agreed that in the
event that, after commencement of the Notice Period, there is any material revision to the terms of a Superior
Proposal, including, any revision in price, the Notice Period shall be extended, if applicable, to ensure that at least
three (3) Business Days remains in the Notice Period subsequent to the time the Company notifies the Purchaser of
any such material revision (it being understood that there may be multiple extensions)); and (iv) the Board determines
in good faith, after consulting with outside legal counsel satisfactory to the Purchaser, that such Takeover Proposal
continues to constitute a Superior Proposal after taking into account any adjustments made by the Purchaser during the
Notice Period in the terms and conditions of this Agreement.

 5.11	Company Stockholders Meeting; Proxy Materials.

(a)	Subject to the terms set forth in this Agreement, the Company shall take all action necessary to duly call, give
notice of, convene and hold the Company Stockholders Meeting as soon as reasonably practicable after the date of this
Agreement, and, in connection therewith, the Company shall mail a proxy statement to the holders of Common Stock
in advance of such meeting. Except to the extent that the Board shall have effected a Company Adverse
Recommendation Change as permitted by this Agreement, the Company’s proxy statement shall include the
recommendation of the Board that the following proposals be approved at the Company Stockholders Meeting (the
“Company Board Recommendation”): (i) the adoption and approval of this Agreement and the transactions
contemplated hereby, (ii) the Charter Amendment, (iii) the change of control with respect to the Company that will
occur if and when the transactions contemplated by this Agreement are consummated, (iv) the election to the Board of
individuals nominated by the Purchaser (listed on Schedule 2.2(a)(ix)) and any applicable Rule 14f-1 notice
requirements, (v) the Stock Incentive Plan Amendment, (vi) the Option Grant, and (vii) such other business as may be
transacted at the Company Stockholders Meeting. The Company shall use commercially reasonable best efforts to (y)
solicit from the holders of Common Stock proxies in favor of the adoption of this Agreement and approval of the
transactions contemplated hereby (and the other proposals described above) and (z) take all other actions necessary or
advisable to secure the vote or consent of the holders of Common Stock required by applicable Law to obtain such
approval. The Company shall keep the Purchaser updated with respect to proxy solicitation results upon request. Once
the Company Stockholders Meeting has been called and noticed, the Company shall not postpone or adjourn the
Company Stockholders Meeting without the consent of the Purchaser (other than (1) in order to obtain a quorum of its
stockholders or (2) as reasonably determined by the Company to comply with applicable Law). Notwithstanding
anything contained herein to the contrary, the Company shall not be required to hold the Company Stockholders
Meeting if this Agreement is terminated before the meeting is held.
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(b)	In connection with the Company Stockholders Meeting, as soon as reasonably practicable following the date of
this Agreement but in no event later than April 27, 2012, the Company shall file a preliminary proxy statement with
the Commission. Counsel to the Purchaser and counsel to the Company shall jointly prepare an initial draft of the
preliminary proxy statement to be filed in connection with the Company Stockholders Meeting. The Company shall
cooperate, and shall cause its counsel to cooperate, reasonably in connection with the preparation and filing of such
preliminary proxy statement and the subsequent definitive proxy statement. The Company shall not file the proxy
statement, or any amendment or supplement thereto, without providing the Purchaser a reasonable opportunity to
review and comment thereon (which comments shall be reasonably considered by the Company). The Company shall
use its commercially reasonable best efforts to resolve, and each party agrees to consult and cooperate with the other
party in resolving, all Commission comments with respect to the proxy statement as promptly as practicable after
receipt thereof and to cause the proxy statement in definitive form to be cleared by the Commission and mailed to the
Company’s stockholders as promptly as reasonably practicable following filing with the Commission. The Company
agrees to consult with the Purchaser prior to responding to Commission comments with respect to the preliminary
proxy statement. The Company shall as soon as reasonably practicable (i) notify the Purchaser of the receipt of any
comments from the Commission with respect to the proxy statement and any request by the Commission for any
amendment to the proxy statement or for additional information and (ii) provide the Purchaser with copies of all
written correspondence between the Company and its representatives, on the one hand, and the Commission, on the
other hand, with respect to the proxy statement.

(c)	The Purchaser shall pay up to $50,000 of the Company’s reasonable out-of-pocket costs and expenses (including
fees of counsel to the Company) incurred in connection with the Company Stockholders Meeting and the preparation
and filing of the proxy statement described in this Section 5.12. Notwithstanding the foregoing, the Purchaser shall not
be obligated to make any such payment(s) in the event of a Company Adverse Recommendation Change.

5.12	Conduct of Business of the Company Pending the Closing. The Company shall, during the period from the date
of this Agreement until the later of (i) the Closing, (ii) until the new members of the Board are completely installed
and possess the power to manage the direction, business and affairs of the Company or (iii) the termination of this
Agreement in accordance with the terms hereof, except as expressly contemplated by this Agreement or as required by
applicable Laws or with the prior written consent of the Purchaser, conduct its business in the ordinary course of
business consistent with past practice, and, to the extent consistent therewith, the Company shall use its commercially
reasonable best efforts to preserve substantially intact its business organization, to keep available the services of its
current officers and employees, to preserve its present relationships with customers, suppliers, distributors, licensors,
licensees and other Persons having business relationships with it. Without limiting the generality of the foregoing,
between the date of this Agreement and the later of (i) the Closing or (ii) until the new members of the Board are
completely installed and possess the power to manage the direction, business and affairs of the Company, except as
otherwise expressly contemplated by this Agreement or as required by applicable Laws, the Company shall not,
without the prior written consent of the Purchaser:

(a)	amend or propose to amend its Organizational Documents;

(b)	(i) split, combine or reclassify any Company securities, (ii) repurchase, redeem or otherwise acquire, or offer to
repurchase, redeem or otherwise acquire, any Company securities, or (iii) declare, set aside or pay any dividend or
distribution (whether in cash, stock, property or otherwise) in respect of, or enter into any contract with respect to the
voting of, any shares of its capital stock;
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(c)	issue, sell, pledge, dispose of or encumber any Company securities, other than (i) the issuance of shares of
Common Stock upon the exercise of any Company equity award outstanding as of the date of this Agreement in
accordance with its terms, or (ii) the issuance of shares of Common Stock in respect of other equity compensation
awards outstanding under the Stock Incentive Plan as of the date of this Agreement in accordance with their terms;

(d)	make any awards under the 2004 Omnibus Stock Option Plan (or any other stock incentive plan of the Company),
except for options to such Persons and in such amounts as may be mutually agreed upon in writing by Mr. Geimer and
the Purchaser;

(e)	except as required by applicable Laws or by any Company employee benefit plan or contract in effect as of the
date of this Agreement, (i) increase the compensation payable or that could become payable by the Company to
directors, officers or employees, other than increases in compensation made in the ordinary course of business
consistent with past practice, (ii) enter into any new or amend in any material respect, any existing employment,
severance, retention or change in control agreement with any of its past or present officers or employees, (iii) promote
any officers or employees, except in connection with the Company’s annual or quarterly compensation review cycle or
as the result of the termination or resignation of any officer or employee, or (iv) establish, adopt, enter into, amend,
terminate, exercise any discretion under, or take any action to accelerate rights under any Company employee benefit
plans or any plan, agreement, program, policy, trust, fund or other arrangement that would be a Company employee
benefit plan if it were in existence as of the date of this Agreement, or make any contribution to any Company
employee benefit plan, other than contributions required by Laws, the terms of such Company employee benefit plans
as in effect on the date hereof or that are made in the ordinary course of business consistent with past practice;

(f)	acquire, by merger, consolidation, acquisition of stock or assets, or otherwise, any business or Person or division
thereof or make any loans, advances or capital contributions to or investments in any Person;

(g)	(i) transfer, license, sell, lease or otherwise dispose of any assets (whether by way of merger, consolidation, sale
of stock or assets, or otherwise);

(h)	repurchase, prepay or incur any indebtedness for borrowed money or guarantee any such indebtedness of another
Person, issue or sell any debt securities or options, warrants, calls or other rights to acquire any debt securities of the
Company, guarantee any debt securities of another Person, enter into any “keep well” or other contract to maintain any
financial statement condition of any other Person or enter into any arrangement having the economic effect of any of
the foregoing, other than in connection with the financing of ordinary course trade payables consistent with past
practice;

(i)	enter into or amend or modify in any material respect, or consent to the termination of (other than at its stated
expiry date), any Company Material Contract or any lease with respect to material real estate or any other contract or
lease that, if in effect as of the date hereof would constitute a Company Material Contract or lease with respect to
material real estate hereunder;

(j)	institute, settle or compromise any Actions pending or threatened before any arbitrator, court or other
Governmental Authority, other than (i) any Action brought against the Purchaser arising out of a breach or alleged
breach of this Agreement by the Purchaser, and (ii) the settlement of claims, liabilities or obligations reserved against
on the most recent balance sheet of the Company included in the SEC Reports; provided that the Company shall not
settle or agree to settle any Action which settlement involves a conduct remedy or injunctive or similar relief or has a
restrictive impact on the Company’s business;
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(k)	make any material change in any method of financial accounting principles or practices, in each case except for
any such change required by a change in GAAP or applicable Laws;

(l)	enter into any material agreement, agreement in principle, letter of intent, memorandum of understanding or
similar contract with respect to any joint venture, strategic partnership or alliance;

(m)	abandon, encumber, convey title (in whole or in part), exclusively license or grant any right or other licenses to
Company IP, other than in the ordinary course of business consistent with past practice, or fail to comply with any
governmental regulatory agency rule that would jeopardize the Company’s ability to fully exploit the Company IP; or

(n)	agree or commit to do any of the foregoing.

5.13	Supplemental Listing Application. As soon as reasonably practicable following the date of this Agreement but in
no event later than April 27, 2012, the Company shall file a Supplemental Listing Application with the NYSE Amex
Stock Market pertaining to, among other things, the issuance and sale of the Securities pursuant to this Agreement.
The Company shall cooperate, and shall cause its counsel to cooperate, reasonably in connection with the preparation
and filing of such Supplemental Listing Application. The Company shall not file the Supplemental Listing
Application, or any amendment or supplement thereto, without providing the Purchaser and its counsel a reasonable
opportunity to review and comment thereon (which comments shall be reasonably considered by the Company).

5.14	Other Actions. Except as otherwise set forth in this Agreement, from the date of this Agreement until the earlier
to occur of the Closing or the termination of this Agreement in accordance with the terms hereof, the Company and
the Purchaser shall not, and shall not permit any of their respective Affiliates to, take, or agree or commit to take, any
action that would reasonably be expected to, individually or in the aggregate, prevent, materially delay or materially
impede the consummation of the transactions contemplated by this Agreement.

5.15	Access to Information. From the date of this Agreement until the earlier to occur of the Closing or the
termination of this Agreement in accordance with the terms hereof, the Company shall afford to the Purchaser and its
representatives reasonable access, at reasonable times and in a manner as shall not unreasonably interfere with the
business or operations of the Company, to the officers, employees, accountants, agents, properties, offices and other
facilities and to all books, records, contracts and other assets of the Company, and the Company shall, furnish
promptly to the Purchaser such other information concerning the business and properties of the Company as the
Purchaser may reasonably request from time to time. The Company shall not be required to provide access to or
disclose information where such access or disclosure would jeopardize the protection of attorney-client privilege or
contravene any Law (it being agreed that the parties shall use their commercially reasonable best efforts to cause such
information to be provided in a manner that would not result in such jeopardy or contravention). No investigation shall
affect the Company’s representations and warranties contained herein, or limit or otherwise affect the remedies
available to the Purchaser pursuant to this Agreement.
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5.16	Public Announcements. The initial press release with respect to this Agreement and the transactions
contemplated hereby shall be a release mutually agreed to by the Company and the Purchaser. Thereafter, the parties
agree that no public release or announcement concerning the transactions contemplated hereby shall be issued by any
party without the prior written consent of the other party, except as such release or announcement may be required by
applicable Law or the rules or regulations of any applicable Trading Market or Governmental Authority to which the
relevant party is subject, wherever situated, in which case the party required to make the release or announcement
shall consult with the other party about, and allow the other party reasonable time to comment on such release or
announcement in advance of such issuance.

5.17	Transfer Agent Instructions. If the Transfer Agent Instructions shall not have been delivered at the Closing
executed by the Company’s transfer agent, or if the Company shall retain a new transfer agent not bound by the
Transfer Agent Instructions, the Company shall use its commercially reasonable efforts to obtain its or such transfer
agent’s agreement to the Transfer Agent Instructions.

5.18	Material Adverse Events. The Company shall promptly, and in any event within one (1) Business Day, notify
the Purchaser of any event which, individually or in the aggregate with other events, has had, or could reasonably be
expected to result in, a Material Adverse Effect.

5.19	Delivery of Securities After Closing. The Company shall deliver, or cause to be delivered, the certificates or
instruments evidencing the respective Securities purchased by the Purchaser at any Closing to the Purchaser not later
than three (3) Trading Days of the Closing Date.

5.20	Replacement of Securities. If any certificate or instrument evidencing any Securities is mutilated, lost, stolen or
destroyed, the Company shall issue or cause to be issued in exchange and substitution for and upon cancellation
thereof, or in lieu of and substitution therefor, a new certificate or instrument, but only upon receipt of evidence
reasonably satisfactory to the Company of such loss, theft or destruction and customary and reasonable indemnity, if
requested. The applicants for a new certificate or instrument under such circumstances shall also pay any reasonable
third-party costs associated with the issuance of such replacement Securities. If a replacement certificate or instrument
evidencing any Securities is requested due to a mutilation thereof, the Company may require delivery of such
mutilated certificate or instrument as a condition precedent to any issuance of a replacement.

5.21	Amendment to Geimer Employment Agreement; Geimer Consulting Agreement. Following the execution and
delivery of this Agreement, the parties shall cooperate in good faith with Thomas Geimer to mutually agree upon, as
soon as practicable and in any event prior to the Closing, the definitive forms of the Amendment to Geimer
Employment Agreement and Geimer Consulting Agreement, which forms shall contain the key terms described on
Exhibits A-1 and A-2 attached hereto and be executed and delivered in connection with the Closing.

ARTICLE VI.
TERMINATION

6.1	Termination By Mutual Consent. This Agreement may be terminated at any time prior to the Closing
(notwithstanding any approval of this Agreement by the stockholders of the Company) by mutual written consent of
the Company and the Purchaser.

6.2	Termination By Either Purchaser or Company. This Agreement may be terminated by either the Purchaser or the
Company at any time prior to the Closing (notwithstanding any approval of this Agreement by the stockholders of the
Company):
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(a)	if the transactions contemplated by this Agreement have not been consummated on or before July 2, 2012, which
date shall be automatically extended by 15 days for each comment letter the Company receives from the Commission
on the Company Proxy Statement, until a date no later than August 15, 2012 (the “End Date”); provided, however, that
the right to terminate this Agreement pursuant to this Section 6.2(a) shall not be available to any party whose breach
of any representation, warranty, covenant or agreement set forth in this Agreement has been the cause of, or resulted
in, the failure of the transactions contemplated by this Agreement to be consummated on or before the End Date;
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(b)	if any Governmental Authority of competent jurisdiction shall have enacted, issued, promulgated, enforced or
entered any Law or order making illegal, permanently enjoining or otherwise permanently prohibiting the
consummation of the transactions contemplated by this Agreement, and such Law or order shall have become final
and nonappealable; provided, however, that the right to terminate this Agreement pursuant to this Section 6.2(b) shall
not be available to any party whose breach of any representation, warranty, covenant or agreement set forth in this
Agreement has been the cause of, or resulted in, the issuance, promulgation, enforcement or entry of any such Law or
order; or

(c)	if this Agreement has been submitted to the stockholders of the Company for adoption at a duly convened
Company Stockholders Meeting and the Required Stockholder Approval shall not have been obtained at such meeting
(including any adjournment or postponement thereof).

6.3	Termination By Purchaser. This Agreement may be terminated by the Purchaser at any time prior to the Closing
(notwithstanding any approval of this Agreement by the stockholders of the Company):

(a)	if (i) a Company Adverse Recommendation Change shall have occurred, (ii) the Company shall have entered into,
or publicly announced its intention to enter into, a Company Acquisition Agreement, (iii) the Company shall have
breached or failed to perform in any material respect any of the covenants and agreements set forth in Section 5.11,
(iv) the Board fails to reaffirm (publicly, if so requested by the Purchaser) the Company Board Recommendation
within five (5) Business Days after the date any Takeover Proposal (or material modification thereto) is first publicly
disclosed by the Company or the Person making such Takeover Proposal, (v) a tender offer or exchange offer relating
to Common Stock shall have been commenced by a Person unaffiliated with the Purchaser and the Company shall not
have sent to its stockholders pursuant to Rule 14e-2 under the Securities Act, within five (5) Business Days after such
tender offer or exchange offer is first published, sent or given, a statement reaffirming the Company Board
Recommendation and recommending that stockholders reject such tender or exchange offer, or (vi) the Company or
the Board (or any committee thereof) shall publicly announce its intentions to do any of actions specified in this
Section 6.3(a); or

(b)	if there shall have been a material breach of any representation, warranty, covenant or agreement on the part of
the Company set forth in this Agreement such that the conditions to the Closing would not be satisfied and, in either
such case, such breach is incapable of being cured by the End Date; provided that the Purchaser shall have given the
Company at least 30 days written notice prior to such termination stating the Purchaser’s intention to terminate this
Agreement pursuant to this Section 6.3(b).

6.4	Termination By Company. This Agreement may be terminated by the Company at any time prior to the Closing
(notwithstanding, in the case of Section 6.4(b) immediately below, any approval of this Agreement by the
stockholders of the Company):

(a)	if prior to the receipt of the Required Stockholder Approval at the Company Stockholders Meeting, the Board
authorizes the Company, in full compliance with the terms of this Agreement, including Section 5.11(b) hereof, to
enter into a Company Acquisition Agreement in respect of a Superior Proposal; provided that the Company shall have
paid any amounts due pursuant to Section 6.6(b) hereof in accordance with the terms, and at the times, specified
therein; and provided further that in the event of such termination, the Company substantially concurrently enters into
such Company Acquisition Agreement;
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(b)	if there shall have been a material breach of any representation, warranty, covenant or agreement on the part of
the Purchaser set forth in this Agreement such that the conditions to the Closing would not be satisfied and, in either
such case, such breach is incapable of being cured by the End Date; provided that the Company shall have given the
Purchaser at least 30 days written notice prior to such termination stating the Company’s intention to terminate this
Agreement pursuant to this Section 6.4(b); or

(c)	if the escrow account provided for in the Escrow Agreement has not been funded by 6:00 p.m. (Arizona time) on
April 27, 2012.

6.5	Notice of Termination; Effect of Termination. The party desiring to terminate this Agreement pursuant to this
ARTICLE VI (other than pursuant to Section 6.1) shall deliver written notice of such termination to each other party
hereto specifying with particularity the reason for such termination, and any such termination in accordance with
Section 6.5 shall be effective immediately upon delivery of such written notice to the other party. If this Agreement is
terminated pursuant to this ARTICLE VI, it will become void and of no further force and effect, with no liability on
the part of any party to this Agreement (or any stockholder, director, officer, employee, agent or representative of such
party) to any other party hereto, except (i) with respect to this Section 6.5, Section 6.6 and ARTICLE VII (and any
related definitions contained in any such Sections or Article), which shall remain in full force and effect and (ii) with
respect to any liabilities or damages incurred or suffered by a party, to the extent such liabilities or damages were the
result of fraud or the breach by another party of any of its representations, warranties, covenants or other agreements
set forth in this Agreement.

6.6	Fees and Expenses Following Termination.

(a)	If this Agreement is terminated by the Purchaser pursuant to Section 6.3(a), then the Company shall pay to the
Purchaser (by wire transfer of immediately available funds), within two (2) Business Days after such termination, a
fee in an amount equal to the Termination Fee.

(b)	If this Agreement is terminated by the Company pursuant to Section 6.4(a), then the Company shall pay to the
Purchaser (by wire transfer of immediately available funds), at or prior to such termination, the Termination Fee.

(c)	If this Agreement is terminated (i) by the Purchaser pursuant to Section 6.3(b), provided that the Required
Stockholder Approval shall not have been obtained at the Company Stockholders Meeting (including any adjournment
or postponement thereof) or (ii) by the Company or the Purchaser pursuant to (x) Section 6.2(a) hereof and provided
that the Required Stockholder Approval shall not have been obtained at the Company Stockholders Meeting
(including any adjournment or postponement thereof) or (y) Section 6.2(c) hereof and, in the case of clauses (i) and
(ii) immediately above, (A) prior to such termination (in the case of termination pursuant to Section 6.2(a) or Section
6.3(b)) or the Company Stockholders Meeting (in the case of termination pursuant to Section 6.2(c)), a Takeover
Proposal shall (1) in the case of a termination pursuant to Section 6.2(a) or Section 6.2(c), have been publicly
disclosed and not withdrawn or (2) in the case of a termination pursuant to Section 6.3(b), have been publicly
disclosed or otherwise made or communicated to the Company or the Board, and not withdrawn, and (B) within 6
(six) months following the date of such termination of this Agreement the Company shall have entered into a
definitive agreement with respect to any Takeover Proposal, or any Takeover Proposal shall have been consummated
(in each case whether or not such Takeover Proposal is the same as the original Takeover Proposal made,
communicated or publicly disclosed), then in any such event the Company shall pay to the Purchaser (by wire transfer
of immediately available funds), immediately prior to and as a condition to consummating such transaction, the
Termination Fee. If a Person (other than the Purchaser) makes a Takeover Proposal that has been publicly disclosed
and subsequently withdrawn prior to such termination or the Company Stockholders Meeting, as applicable, and,
within 6 (six) months following the date of the termination of this Agreement, such Person or any of its controlled
Affiliates makes a Takeover Proposal that is publicly disclosed, such initial Takeover Proposal shall be deemed to
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have been “not withdrawn” for purposes of clauses (1) and (2) of this paragraph (c).
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(d)	Notwithstanding anything to the contrary set forth in this Section 6.6, until May 1, 2012, the Company shall not
be responsible for paying any Termination Fee with respect to two (2) companies, which shall be identified by the
Company in a sealed envelope delivered to the Escrow Agent. Such envelope shall be held pursuant to the terms of the
Escrow Agreement and released to the Purchaser on the earlier of (i) May 1, 2012 or (ii) the Company’s notice to the
Purchaser of a Company Adverse Recommendation Change in accordance with Section 5.11 of this Agreement. In the
event that the Board implements a Company Adverse Recommendation Change in respect of an unsolicited Takeover
Proposal submitted by either of such companies, which Takeover Proposal results in a Company Acquisition
Agreement or the termination of this Agreement, in lieu of the Termination Fee, the Company shall reimburse the
Purchaser for up to $80,000 of its documented out-of-pocket costs and expenses (including reasonable fees of counsel)
incurred in connection with this Agreement and the transactions contemplated hereby.

(e)	The Company acknowledges and hereby agrees that the provisions of this Section 6.6 are an integral part of the
transactions contemplated by this Agreement, and that, without such provisions, the Purchaser would not have entered
into this Agreement. If the Company shall fail to pay in a timely manner the amounts due pursuant to this Section 6.6,
and, in order to obtain such payment, the Purchaser makes a claim against the Company that results in a judgment
against the Company, the Company shall pay to the Purchaser the reasonable costs and expenses of the Purchaser
(including its reasonable attorneys’ fees and expenses) incurred or accrued in connection with such suit, together with
interest on the amounts set forth in this Section 6.6 at the prime lending rate prevailing during such period as
published in The Wall Street Journal. Any interest payable hereunder shall be calculated on a daily basis from the date
such amounts were required to be paid until (but excluding) the date of actual payment, and on the basis of a 360-day
year. The parties acknowledge and agree that in no event shall the Company be obligated to pay the Termination Fee
on more than one occasion.

ARTICLE VII.
MISCELLANEOUS

7.1	Fees and Expenses. Except as expressly set forth in this Agreement or the other Transaction Documents, each
party shall pay the fees and expenses of its advisers, counsel, accountants and other experts, if any, and all other
expenses incurred by such party incident to the negotiation, preparation, execution, delivery and performance of this
Agreement. The Company shall pay all transfer agent fees, stamp taxes and other taxes and duties levied in connection
with the issuance of the Securities.

7.2	Entire Agreement. The Transaction Documents, together with the exhibits, appendices and schedules thereto,
contain the entire understanding of the parties with respect to the subject matter hereof and supersede all prior
agreements and understandings, oral or written, with respect to such matters, which the parties acknowledge have
been merged into such documents, exhibits and schedules.
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 7.3	Notices. Any and all notices or other communications or deliveries required or permitted to be provided
hereunder shall be in writing and shall be deemed given and effective on the earliest of (i) the date of transmission, if
such notice or communication is delivered via facsimile at the facsimile number or via email at the email address
specified pursuant to this Section 7.3 prior to 5:30 p.m. (Eastern time) on a Trading Day, (ii) the next Trading Day
after the date of transmission, if such notice or communication is delivered via facsimile at the facsimile number or
via email at the email address specified pursuant to this Section  7.3on a day that is not a Trading Day or later than
5:30 p.m. (Eastern time) on any Trading Day, (iii) the Trading Day following the date of mailing, if sent by U.S.
nationally recognized overnight courier service for overnight delivery to the street address specified pursuant to this
Section 7.3, or (iv) upon actual receipt by the party to whom such notice is required to be given. The address for such
notices and communications shall be as follows:

 If to the Company:  Accelr8 Technology Corporation
 7000 North Broadway, Building 3-307
 Denver, Colorado 80221
 Attn: Chief Executive Officer
 Facsimile: (303) 863-1218

 with a copy to (which copy shall not constitute notice to the Company:

 Schlueter & Associates, P.C.
 1050 17th Street, Suite 1750
 Denver, Colorado 80265
 Attn: Henry Schlueter, Esq. and David Stefanski, Esq.
 Facsimile: (303) 296-8880

 If to the Purchaser:  Abeja Ventures, LLC
 5661 North Calle Mayapan
 Tucson, Arizona 85718
 Attn: Lawrence Mahren, Manager
 Facsimile: (520) 299-2150

 with a copy (which copy shall not constitute notice to the Purchaser:

 Snell & Wilmer L.L.P.
 One Arizona Center
 400 East Van Buren
 Phoenix, Arizona 85004
 Attn: Daniel M. Mahoney, Esq.
 Facsimile: (602) 382-6070

or such other facsimile number or email or street address as may be designated in writing hereafter, in the same
manner, by such Person.

7.4	Amendments; Waivers. No provision of this Agreement may be waived or amended except in a written
instrument signed, in the case of an amendment, by the Company and the Purchaser or, in the case of a waiver, by the
party against whom enforcement of any such waiver is sought. No waiver of any default with respect to any provision,
condition or requirement of this Agreement shall be deemed to be a continuing waiver in the future or a waiver of any
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subsequent default or a waiver of any other provision, condition or requirement hereof, nor shall any delay or
omission of either party to exercise any right hereunder in any manner impair the exercise of any such right.
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 7.5	Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the parties and their
successors and permitted assigns. The Company may not assign this Agreement or any rights or obligations hereunder
without the prior written consent of the Purchaser. The Purchaser may assign any or all of its rights under this
Agreement and any other Transaction Document to any Person to whom the Purchaser assigns or transfers any
Securities; provided that such assignment or transfer is in accordance with this Agreement and the transferee agrees in
writing to be bound, with respect to the transferred Securities, by the provisions hereof that apply to the Purchaser.

7.6	No Third-Party Beneficiaries. This Agreement is intended for the benefit of the parties hereto and their respective
successors and permitted assigns, and, to the extent set forth in Section 5.4(a) and Section 5.4(b), respectively, the
Purchaser Parties and the Company Parties, and is not for the benefit of, nor may any provision hereof be enforced by,
any other Person.

 7.7	Governing Law. All questions concerning the construction, validity, enforcement and interpretation of this
Agreement shall be governed by and construed and enforced in accordance with the internal laws of the State of
Arizona, without regard to the principles of conflicts of law thereof. Each party agrees that all Proceedings concerning
the interpretations, enforcement and defense of the transactions contemplated by this Agreement and any other
Transaction Documents (whether brought against a party hereto or its respective Affiliates, employees or agents) may
be commenced, and to the extent permitted by applicable law shall be commenced exclusively, in the state and federal
courts sitting in Maricopa County, Arizona. Each party hereto hereby irrevocably submits to the jurisdiction of the
Maricopa County, Arizona courts for the adjudication of any dispute hereunder or in connection herewith or with any
transaction contemplated hereby or discussed herein (including with respect to the enforcement of any of the
Transaction Documents), and hereby irrevocably waives, and agrees not to assert in any Proceeding, any claim that it
is not personally subject to the jurisdiction of any such Maricopa County, Arizona court, or that such Proceeding has
been commenced in an improper or inconvenient forum. To the extent permitted by applicable law, each party hereto
hereby irrevocably waives personal service of process and consents to process being served in any such Proceeding by
mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to such party
at the address in effect for notices to it under this Agreement and agrees that such service shall constitute good and
sufficient service of process and notice thereof. Nothing contained herein shall be deemed to limit in any way any
right to serve process in any manner permitted by law. If any party shall commence a Proceeding to enforce any
provisions of a Transaction Document, then the prevailing party in such Proceeding shall be reimbursed by the other
party for its attorney’s fees and other costs and expenses actually incurred with the investigation, preparation and
prosecution of such Proceeding.

7.8	Jury Trial Waiver. EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH
MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT
ISSUES AND, THEREFORE, EACH SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES
ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT
OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS
AGREEMENT. EACH PARTY TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT (i) NO
REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A
LEGAL ACTION, (ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (iii) SUCH
PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) SUCH PARTY HAS BEEN INDUCED TO ENTER
INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS
IN THIS SECTION 7.8.
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7.9	Survival. The representations, warranties, agreements and covenants contained herein shall survive the applicable
Closing for a period of two (2) years; provided that the provisions of Section 5.4

shall survive with respect to Proceedings brought against an indemnified party by a third party.

7.10	Execution. This Agreement may be executed in two or more counterparts, all of which when taken together shall
be considered one and the same agreement and shall become effective when counterparts have been signed by the
Company and the Purchaser, and such counterparts have been delivered to the signing Purchaser (in the case of the
Company’s signature) or the Company (in the case of the Purchaser’s signature), it being understood that the parties
need not sign the same counterpart. In the event that any signature is delivered by facsimile or electronic transmission,
such signature shall create a valid and binding obligation of the party executing (or on whose behalf such signature is
executed) with the same force and effect as if such facsimile or electronic signature page were an original thereof.

7.11	Severability. If any provision of this Agreement is held to be invalid or unenforceable in any respect, the validity
and enforceability of the remaining terms and provisions of this Agreement shall not in any way be affected or
impaired thereby and the parties will attempt to agree upon a valid and enforceable provision that is a reasonable
substitute therefor, and upon so agreeing, shall incorporate such substitute provision in this Agreement.

7.12	Remedies. In addition to being entitled to exercise all rights provided herein or granted by law, including
recovery of damages, the Purchaser and the Company will be entitled to specific performance under the Transaction
Documents. The parties agree that monetary damages may not be adequate compensation for any loss incurred by
reason of any breach of obligations described in the foregoing sentence and hereby agrees to waive in any action for
specific performance of any such obligation the defense that a remedy at law would be adequate.

7.13	Rescission and Withdrawal Right. Notwithstanding anything to the contrary contained in (and without limiting
any similar provisions of) the Transaction Documents, whenever the Purchaser exercises a right, election, demand or
option under a Transaction Document and the Company does not timely perform its related obligations within the
periods therein provided, then the Purchaser may rescind or withdraw, in its sole discretion from time to time upon
written notice to the Company, any relevant notice, demand or election in whole or in part without prejudice to its
future actions and rights.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[SIGNATURE PAGE FOR COMPANY FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have caused this Securities Purchase Agreement to be duly executed by
their respective authorized signatories as of the date first indicated above.

 Accelr8 Technology Corporation., a Colorado corporation

 By:	/s/ Thomas V. Geimer
 Thomas V. Geimer
 Chief Executive Officer

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[SIGNATURE PAGE FOR PURCHASER FOLLOWS]
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IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase Agreement to be duly executed by
their respective authorized signatories as of the date first indicated above.

PURCHASER:

Name of Purchaser: Abeja Ventures, LLC, a Delaware limited liability company
Signature of Authorized Signatory of Purchaser: /s/ Lawrence Mehren
Name of Authorized Signatory: Lawrence Mehren
Title of Authorized Signatory: Manager
Address of Purchaser: 5661 North Calle Mayapan

Tucson, Arizona 85718
Investment Amount: $14,420,000
Number of Shares: 14,000,000
Number of Warrant Shares (Exercise Price): 14,000,000 (50% @ $1.03; 50% @ $2.00)

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[END OF SIGNATURE PAGES]
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EXHIBIT A-1

Amendment to Geimer Employment Agreement – Key Terms

· Geimer would resign his employment with the Company, effective as of the Closing.
· Geimer’s severance payments would be staggered in the following manner:

o$650,000 would be payable at the Closing and shall be allocated as follows, or as may otherwise be designated in
writing by Mr. Geimer:

§ $594,000 would be allocated to a non-competition covenant/agreement
§ $56,000 would be considered a severance payment

o$700,000 would be payable on July 1, 2013 and shall be allocated as follows, or as may be otherwise be designated
in writing by Mr. Geimer:

§ $700,000 would be considered a severance payment

·
Any severance payments due to Mr. Geimer under his Amended and Restated Employment Agreement (as amended
by the Amendment to Geimer Employment Agreement) that are not paid when due will bear interest at a rate of 18%
per annum.

·Amounts due to Mr. Geimer under his Amended and Restated Employment Agreement (as amended by the
Amendment to Geimer Employment Agreement) shall not be subject to any right of offset.

·

In the event that Mr. Geimer shall employ counsel to collect upon any amounts due under his Amended and Restated
Employment Agreement (as amended by the Amendment to Geimer Employment Agreement), the Company shall
pay reasonable attorneys’ fees incurred by Mr. Geimer for services of such counsel, including costs incurred in
connection therewith, plus interest thereon at a rate of 18% per annum.

·The $75,000 deferred compensation agreement payment due to Mr. Geimer for the fiscal year ending July 31, 2012
shall be paid at the Closing.
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EXHIBIT A-2

Geimer Consulting Agreement – Key Terms

·

Geimer shall be engaged as a consultant/independent contractor, effective immediately following the
Closing. Geimer’s engagement shall end on December 31, 2013, subject to customary termination
rights in favor of both parties. However, if the Company shall terminate Mr. Geimer’s consulting
agreement prior to December 31, 2013, such termination shall have no impact on the Company’s
obligation to pay Mr. Geimer the full amounts due pursuant to the Geimer Consulting Agreement.

·Geimer’s duties shall include facilitating a positive transition and such other duties as the parties agree upon in the
definitive Geimer Consulting Agreement.

·

From the Closing Date through December 31, 2012, Geimer’s compensation under the Geimer Consulting Agreement
shall be the same as the compensation payable to him under his current employment agreement plus $20,000;
provided, however, that the Geimer Consulting Agreement shall contain a “gross-up” provision in respect of additional
taxes payable by Geimer during 2012 as a result of his transition from an employee to a consultant.

· From January 1, 2013 through December 31, 2013, Geimer’s aggregate consulting fee shall be $96,000.
· Amounts due to Mr. Geimer under the Geimer Consulting Agreement shall not be subject to any right of offset.
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EXHIBIT B

Escrow Agreement

NOTE: The Escrow Agreement provided for the Purchaser’s deposit of the $14,420,000 cash purchase price payable to
the Company in connection with the closing of the Investment Transaction in a third-party escrow account, held by
Alliance Bank of Arizona, as escrow agent. At the time of the closing (if any), such amount will be immediately wired
to the Company, and the parties’ rights and obligations under the Escrow Agreement will be terminated. Otherwise, the
terms of the Escrow Agreement are not material to the Investment Transaction.
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EXHIBIT C

REGISTRATION RIGHTS AGREEMENT

THIS Registration Rights Agreement (this “Agreement”) is made and entered into as of __________ ___, 2012, by and
among Accelr8 Technology Corporation, a Colorado corporation (the “Company”), and Abeja Ventures, LLC, a
Delaware limited liability company (the “Purchaser”).

RECITALS

WHEREAS, the Company and the Purchaser are parties to a Securities Purchase Agreement, dated as of April 20,
2012 (the “Purchase Agreement”), pursuant to which the Purchaser is purchasing 14,000,000 shares of common stock,
no par value per share (“Common Stock”), of the Company; and

WHEREAS, in connection with the consummation of the transactions contemplated by the Purchase Agreement, and
pursuant to the terms of the Purchase Agreement, the parties desire to enter into this Agreement in order to grant
certain registration rights to the Purchaser as set forth below.

AGREEMENT

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, and for other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the Company and the
Purchaser, intending to be legally bound, hereby agree as follows:

1.                   Definitions. Capitalized terms used and not otherwise defined herein that are defined in the Purchase
Agreement shall have the meanings assigned to such terms in the Purchase Agreement. For all purposes of this
Agreement, the following terms shall have the meanings set forth below:

“Commission” means the United States Securities and Exchange Commission.

“Effective Date” means the date that the Registration Statement is first declared effective by the Commission.

“Effectiveness Date” means the earlier of (a) the 90th day following the Request Date, and (b) the fifth Trading Day
following the date on which the Company is notified by the Commission that the Registration Statement will not be
reviewed or is no longer subject to further review and comments.

“Effectiveness Period” means the period from the Effective Date until the Termination Date.

“Filing Date” means the 30th day following the Request Date; provided, however, that this date may be tolled for as
long as any Holder of Registrable Securities whose Registrable Securities are to be included in the registration
statement has failed to provide the Company with reasonably and customarily requested information.

“Holder” means a holder from time to time of Registrable Securities.

“Necessary Holders” means, at any time of determination, any combination of Holders then holding a majority of the
outstanding Registrable Securities that were originally purchased pursuant to the Purchase Agreement.

“Original Purchaser” means with respect to the Securities held by any Holder, the Purchaser (which may be the Holder)
which purchased the Shares held by such Holder from the Company on the Closing Date.
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“Prospectus” means the prospectus included in a Registration Statement (including a prospectus that includes any
information previously omitted from a prospectus filed as part of an effective registration statement in reliance upon
Rule 430A promulgated by the Commission under the Securities Act), as amended or supplemented by any prospectus
supplement, with respect to the terms of the offering of any portion of the Registrable Securities covered by the
Registration Statement, and all other amendments and supplements to the Prospectus, including post-effective
amendments, and all material incorporated by reference or deemed to be incorporated by reference in such Prospectus.

“Registrable Securities” means (i) the Securities, (ii) all shares of Common Stock held or beneficially owned by Thomas
V. Geimer as of the date hereof (including shares of Common Stock underlying the Rabbi Trust, dated
_______________), (iii) all shares of Common Stock (including shares of Common Stock issuable pursuant to
warrants) that were not sold pursuant to the Purchase Agreement but that have attendant registration rights as of the
date of the Purchase Agreement and for which disclosure has been publicly made in the Company’s filings with the
Commission, and (iii) any shares of Common Stock or other securities issued upon any stock split or similar event in
respect of, or as a dividend or other distribution upon, any of the foregoing Securities, until such time as such
securities (1) have been sold to the public pursuant to a registration statement or other means such that they are no
longer “restricted securities” under the Securities Act, or (2) have become Rule 415 Cutback Securities.

“Registration Statement” means the registration statement required to be filed hereunder in accordance with Section
2(a), including (in each case) the Prospectus, amendments and supplements to such registration statement or
Prospectus (including pre- and post-effective amendments), all exhibits thereto, and all material incorporated by
reference or deemed to be incorporated by reference in such registration statement.

“Request Date” means the date one or more Holders holding in the aggregate not less than 25% of all Registrable
Securities requests the Company in writing to register any of its Registrable Securities pursuant to this Agreement;
provided that such Holders may make a demand for such registration under this Agreement more than three times.

“Rule 415” means Rule 415 promulgated by the Commission pursuant to the Securities Act, as such Rule may be
amended from time to time, or any similar rule or regulation hereafter adopted by the Commission having
substantially the same effect as such Rule.

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the Securities Act, as such Rule may be
amended from time to time, or any similar rule or regulation hereafter adopted by the Commission having
substantially the same effect as such Rule.

“Special Counsel” means such attorney or law firm as shall be designated by one or more Holders holding no less than a
majority of the outstanding Registrable Securities. If no Special Counsel is designated, then the obligations of the
Company associated with Special Counsel shall not apply.

“Termination Date” means the earlier to occur of (i) the date which is five years after the date that the Registration
Statement is declared effective by the Commission, and (ii) the date when all Registrable Securities which are (or
pursuant to Section 2(a)may be) covered by the Registration Statement have been sold or may be sold by all Holders
without volume or manner of sale limitations pursuant to Rule 144, as determined by the counsel to the Company;
provided that if requested by the Company’s transfer agent, such determination shall be made, at the Company’s
expense, pursuant to a written opinion letter to such effect, addressed and acceptable to such transfer agent.

2
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2.                  Registration.

(a)                Filing of Registration Statement. On or prior to the Filing Date, the Company shall prepare and file with
the Commission a registration statement covering the resale of all Registrable Securities not already covered by an
existing and effective Registration Statement for an offering to be made on a continuous basis pursuant to Rule 415.
The Registration Statement shall be on Form S-3 (except if the Company is not then eligible to register the Registrable
Securities on Form S-3 for resale, in which case such registration shall be on another appropriate form in accordance
herewith) and shall contain (except if otherwise agreed by the Holders) the “Plan of Distribution” attached hereto as
Appendix A. The Company shall cause the Registration Statement to be declared effective under the Securities Act as
soon as possible but, in any event, not later than the Effectiveness Date, and shall use its best efforts to keep the
Registration Statement continuously effective under the Securities Act until the Termination Date. The Company shall
not be obligated to enter into any underwriting agreement for the sale of any of the Registrable Securities.

(b)               Cutback Securities. Notwithstanding the provisions of this Section 2, if (i) after the Effective Date, the
Registration Statement ceases to be effective and available to the Holders as to all of the Registrable Securities
(whether upon the delivery of a notice pursuant to Section 6(d)or otherwise) at any time prior to the Termination Date
without becoming available to the Holders as to all of the Registrable Securities within 20 Trading Days pursuant to
the delivery of an Advice, or (ii) at the time of effectiveness of the Registration Statement, such Registration
Statement is not available to the Holders as to all of the Registrable Securities; in either case, caused by the assertion
by the Commission that the number of shares proposed to be registered under the Registration Statement constitutes
an offering by or on behalf of the Company not at a fixed price, the Company shall use its best efforts to register the
maximum number of shares permissible by the Commission to retain the status of the offering as a secondary offering
under Rule 415. In reducing the number of shares to be registered under the Registration Statement, the Company
shall omit Registrable Securities (such omitted Registrable Securities, the “Rule 415 Cutback Securities”) pro rata per
Holder based on the number of Shares held by the respective Holders. Except as provided in the sentence next
preceding, the Company shall not be liable to any Holder for any damages in respect of its failure to register Rule 415
Cutback Securities for resale under the Securities Act or any state securities or “blue sky” laws.

(c)                Registration Statement Questionnaire. In connection with a registration request made by a Holder
pursuant to Section 2(a)and from time to time thereafter, the Company may require a selling Holder to furnish to the
Company a Registration Statement Questionnaire in form and substance reasonably acceptable to the Company based
on information required by the Commission. Each Holder shall furnish the information required in a Registration
Statement Questionnaire within five Trading Days of the Company’s request.

 (d)               Piggy-Back Registrations. If at any time prior to the Termination Date an effective Registration
Statement is not available for the resale of all Registrable Securities, and the Company determines to prepare and file
with the Commission a registration statement under the Securities Act relating to an offering for its own account or the
account of others of any of its equity securities, other than on Form S-4 or Form S-8 (each as promulgated under the
Securities Act) or their then equivalents relating to equity securities to be issued solely in connection with any
acquisition of any entity or business or equity securities issuable in connection with stock option or other employee
benefit plans, then the Company shall send to each Holder written notice of such determination and, if within 15 days
after the date of such notice, any such Holder shall so request in writing, the Company shall include in such
registration statement all or any part of the Registrable Securities such Holder requests to be registered, subject to
customary underwriter cutbacks applicable to all holders of registration rights.
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3.                  Registration Procedures. In connection with the Company’s registration obligations hereunder, the
Company shall:

(a)                Holder Review. Not less than two Trading Days prior to the filing of the Registration Statement or any
related Prospectus or any amendment or supplement thereto (other than a supplement which attaches a previously
filed SEC Report), the Company shall furnish to the Holders and the Special Counsel (if any has been designated)
copies of all such documents proposed to be filed, which documents will be subject to the review of such Holders and
such Special Counsel. The Company shall not file the Registration Statement or any such Prospectus or any
amendments or supplements thereto to which the Holders of a majority of the Registrable Securities or the Special
Counsel shall reasonably object in good faith.

(b)               Filing; Compliance. (i) Prepare and file with the Commission such amendments, including post-effective
amendments, to the Registration Statement and the Prospectus used in connection therewith as may be necessary to
keep the Registration Statement continuously effective as to the applicable Registrable Securities for the Effectiveness
Period and prepare and file with the Commission such additional Registration Statements in order to register for resale
under the Securities Act all of the Registrable Securities; (ii) cause the related Prospectus to be amended or
supplemented by any required Prospectus supplement, and as so supplemented or amended to be filed pursuant to
Rule 424; (iii) respond as promptly as reasonably practicable, and in any event within 15 days, to any comments
received from the Commission with respect to the Registration Statement or any amendment thereto and, as promptly
as reasonably practicable provide the Holders true and complete copies of all correspondence from and to the
Commission relating to the Registration Statement (except, with respect to any Holder who does not waive this
parenthetical, to the extent such correspondence would disclose material non-public information to a Holder); and
(iv) comply in all material respects with the provisions of the Securities Act and the Exchange Act with respect to the
disposition of all Registrable Securities covered by the Registration Statement during the applicable period in
accordance with the intended methods of disposition by the Holders thereof set forth in the Registration Statement as
so amended or in such Prospectus as so supplemented. Notwithstanding the foregoing, the Company shall not be in
breach of its obligations under this Section in the event the delay or inability in filing with the Commission is due to
the failure of any Holder of Registrable Securities whose Registrable Securities are to be included in a filing to
respond or provide information that is requested in a reasonable and customary fashion.

(c)                Notices. Notify the Holders of Registrable Securities to be sold and the Special Counsel as promptly as
reasonably possible (and, in the case of clause (i)(A) next below, not less than three Trading Days prior to such filing)
and (if requested by any such Person) confirm such notice in writing no later than two Trading Days following the day
(i)(A) when a Prospectus or any Prospectus supplement (other than a supplement which attaches a previously filed
SEC Report) or post-effective amendment to the Registration Statement is proposed to be filed; (B) when the
Commission notifies the Company whether there will be a “review” of such Registration Statement and whenever the
Commission comments in writing on such Registration Statement (the Company shall provide true and complete
copies thereof and all written responses thereto to each of the Holders, except, with respect to any Holder who does
not waive this parenthetical, to the extent such correspondence would disclose material non-public information); and
(C) with respect to the Registration Statement or any post-effective amendment, when the same has become effective;
(ii) of any request by the Commission or any other Governmental Authority during the period of effectiveness of the
Registration Statement for amendments or supplements to the Registration Statement or Prospectus or for additional
information; (iii) of the issuance by the Commission of any stop order suspending the effectiveness of the Registration
Statement covering any or all of the Registrable Securities or the initiation of any Proceedings for that purpose; (iv) of
the receipt by the Company of any notification with respect to the suspension of the qualification or exemption from
qualification of any of the Registrable Securities for sale in any jurisdiction, or the initiation or threatening of any
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Proceeding for such purpose; and (v) of the occurrence of any event or passage of time that makes the financial
statements included in the Registration Statement ineligible for inclusion therein or any statement made in the
Registration Statement or Prospectus or any document incorporated or deemed to be incorporated therein by reference
untrue in any material respect or that requires any revisions to the Registration Statement, Prospectus or other
documents so that, in the case of the Registration Statement or the Prospectus, as the case may be, it will not contain
any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to
make the statements therein, in light of the circumstances under which they were made, not misleading.
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(d)               Stop Orders. Use its reasonable best efforts to avoid the issuance of, or, if issued, obtain the withdrawal as
promptly as reasonably practicable of, (i) any order suspending the effectiveness of the Registration Statement, or
(ii) any suspension of the qualification (or exemption from qualification) of any of the Registrable Securities for sale
in any jurisdiction.

(e)                Copy of Registration Statement. Furnish to each Holder, without charge, at least one conformed copy of
each Registration Statement and each amendment thereto, including financial statements and schedules, all documents
incorporated or deemed to be incorporated therein by reference, and all exhibits to the extent requested by such Person
(including those previously furnished or incorporated by reference) promptly after the filing of such documents with
the Commission.

(f)                Copies of Prospectus. Promptly deliver to each Holder, without charge, as many copies of the Prospectus
or Prospectuses (including each form of prospectus) and each amendment or supplement thereto as such Persons may
reasonably request. The Company hereby consents to the use of such Prospectus and each amendment or supplement
thereto by each of the selling Holders in connection with the offering and sale of the Registrable Securities covered by
such Prospectus and any amendment or supplement thereto, except after the giving of any notice pursuant to
Section 1(c)to discontinue disposition of Registrable Securities pursuant to the Registration Statement.

(g)                Blue Sky Laws. Prior to any public offering of Registrable Securities, use its commercially reasonable
efforts to register or qualify or cooperate with the selling Holders in connection with the registration or qualification
(or exemption from such registration or qualification) of such Registrable Securities for offer and sale under the
securities or Blue Sky laws of all jurisdictions within the United States as any Holder reasonably requests in writing,
to keep each such registration or qualification (or exemption therefrom) effective during the Effectiveness Period and
to do any and all other acts or things necessary or advisable to enable the disposition in such jurisdictions of the
Registrable Securities covered by the Registration Statement; provided that the Company shall not be required to
qualify generally to do business in any jurisdiction where it is not then so qualified or subject the Company to any
material tax in any such jurisdiction where it is not then so subject or file a general consent to service of process in any
such jurisdiction.

(h)               Share Certificates. Cooperate with the Holders to facilitate the timely preparation and delivery of
certificates representing Registrable Securities to be delivered to a transferee pursuant to the Registration Statement,
which certificates shall be free, to the extent permitted by the Purchase Agreement, of all restrictive legends, and to
enable such Registrable Securities to be in such denominations and registered in such names as any such Holders may
request in writing a reasonable period of time prior to any sale of Registrable Securities.

(i)                 Updates. Upon the occurrence of any event contemplated by Section 1(c)(v), as promptly as reasonably
possible, prepare a supplement or amendment, including a post-effective amendment, to the Registration Statement or
a supplement to the related Prospectus or any document incorporated or deemed to be incorporated therein by
reference, and file any other required document so that, as thereafter delivered, neither the Registration Statement nor
such Prospectus will contain an untrue statement of a material fact or omit to state a material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances under which they were made, not
misleading.
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(j)                 Commission Rules. Comply in all material respects with all applicable rules and regulations of the
Commission.

4.                  Registration Expenses. All fees and expenses incident to the performance of or compliance with this
Agreement by the Company shall be borne by the Company whether or not any Registrable Securities are sold
pursuant to the Registration Statement. The fees and expenses referred to in the foregoing sentence shall include (i) all
registration and filing fees (including fees and expenses (A) with respect to filings required to be made with any
Trading Market, and (B) in compliance with applicable state securities or Blue Sky laws), (ii) printing expenses
(including expenses of printing certificates for Registrable Securities and of printing prospectuses if the printing of
prospectuses is reasonably requested by the Holders of a majority of the Registrable Securities included in the
applicable Registration Statement), (iii) messenger, telephone and delivery expenses, (iv) reasonable fees and
disbursements of counsel for the Company and up to $5,000 of the fees and disbursements of Special Counsel (but
only if a Special Counsel is designated), (v) Securities Act liability insurance, if the Company so desires such
insurance, and (vi) fees and expenses of all other Persons retained by the Company in connection with the
consummation of the transactions contemplated by this Agreement. In addition, the Company shall be responsible for
all of its internal expenses incurred in connection with the consummation of the transactions contemplated by this
Agreement (including all salaries and expenses of its officers and employees performing legal or accounting duties),
the expense of any annual audit and the fees and expenses incurred in connection with the listing of the Registrable
Securities on any securities exchange as required under this Agreement or the Purchase Agreement. In no event shall
the Company be responsible for any broker or similar commissions, or, except to the extent provided for in the
preceding sentence, any legal fees or other costs of the Holders.

5.                 Indemnification.

(a)                Indemnification by the Company. The Company shall, notwithstanding any termination of this
Agreement, indemnify and hold harmless each Holder, the officers, directors, agents, employees, and investment
advisors of each Holder, each Person who controls (within the meaning of Section 15 of the Securities Act or Section
20 of the Exchange Act) any Holder, and the officers, directors, agents and employees of each such controlling
Person, to the fullest extent permitted by applicable law, from and against any and all Losses, as incurred, arising out
of or relating to any untrue or alleged untrue statement of a material fact contained in the Registration Statement, any
Prospectus or any form of prospectus or in any amendment or supplement thereto or in any preliminary prospectus, or
arising out of or relating to any omission or alleged omission of a material fact required to be stated therein or
necessary to make the statements therein (in the case of any Prospectus or form of prospectus or supplement thereto,
in light of the circumstances under which they were made) not misleading, except to the extent, but only to the extent,
that (1) such untrue statements or omissions are based solely upon information regarding such Holder furnished in
writing to the Company by such Holder expressly for use therein, or to the extent that such information relates to such
Holder or such Holder’s proposed method of distribution of Registrable Securities and was reviewed and expressly
approved in writing by such Holder expressly for use in the Registration Statement, such Prospectus or such form of
Prospectus or in any amendment or supplement thereto (it being understood that each Holder has approved Appendix
A for this purpose) or (2) in the case of an occurrence of an event of the type specified in Section 1(c)(ii)-(v), the use
by such Holder of an outdated or defective Prospectus after the Company has notified such Holder in writing that the
Prospectus is outdated or defective and prior to the receipt by such Holder of the Advice contemplated by
Section 6(d). The Company shall notify the Holders promptly of the institution, threat or assertion of any Proceeding
of which the Company is aware in connection with the transactions contemplated by this Agreement.
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(b)               Indemnification by Holders. Each Holder shall, severally and not jointly, indemnify and hold harmless the
Company, its officers, directors, agents and employees, each Person who controls (within the meaning of Section 15
of the Securities Act and Section 20 of the Exchange Act) the Company, and the officers, directors, agents and
employees of each such controlling Person, to the fullest extent permitted by applicable law, from and against all
Losses, as incurred, arising solely out of or based solely upon (x) such Holder’s failure to comply with the prospectus
delivery requirements of the Securities Act, or (y) any untrue statement of a material fact contained in any
Registration Statement, any Prospectus, or any form of prospectus, or in any amendment or supplement thereto, or
arising solely out of or based solely upon any omission of a material fact required to be stated therein or necessary to
make the statements therein not misleading to the extent, but only to the extent, that (1) such untrue statements or
omissions are based solely upon information regarding such Holder furnished in writing to the Company by such
Holder expressly for use therein, or to the extent that such information relates to such Holder or such Holder’s
proposed method of distribution of Registrable Securities and was reviewed and expressly approved in writing by
such Holder expressly for use in the Registration Statement (it being understood that each Holder has approved
Appendix A for this purpose), such Prospectus or such form of Prospectus or in any amendment or supplement thereto
or (2) in the case of an occurrence of an event of the type specified in Section 1(c) (ii)-(v), the use by such Holder of
an outdated or defective Prospectus after the Company has notified such Holder in writing that the Prospectus is
outdated or defective and prior to the receipt by such Holder of the Advice contemplated by Section 6(d); provided,
however, that in no event shall the liability of any Holder hereunder be greater in amount than the dollar amount of the
net proceeds received by such Holder upon the sale of the Registrable Securities giving rise to such indemnification
obligation.

(c)                Conduct of Indemnification Proceedings.

(i)                 Notice. If any Proceeding shall be brought or asserted against any Person entitled to indemnity hereunder
(an “Indemnified Party”), such Indemnified Party shall promptly notify the Person from whom indemnity is sought (the
“Indemnifying Party”) in writing, and the Indemnifying Party shall have the right to assume the defense thereof,
including the employment of counsel reasonably satisfactory to the Indemnified Party and the payment of all fees and
expenses incurred in connection with the defense thereof; provided that the failure of any Indemnified Party to give
such notice shall not relieve the Indemnifying Party of its obligations or liabilities pursuant to this Agreement, except
(and only) to the extent that it shall be finally determined by a court of competent jurisdiction (which determination is
not subject to appeal or further review) that such failure shall have proximately and materially adversely prejudiced
the Indemnifying Party.

(ii)               Separate Counsel. An Indemnified Party shall have the right to employ separate counsel in any such
Proceeding and to participate in the defense thereof, but the fees and expenses of such counsel shall be at the expense
of such Indemnified Party or Parties, unless (1) the Indemnifying Party has agreed in writing to pay such fees and
expenses; (2) the Indemnifying Party shall have failed promptly to assume the defense of such Proceeding and to
employ counsel reasonably satisfactory to such Indemnified Party in any such Proceeding; or (3) the named parties to
any such Proceeding (including any impleaded parties) include both such Indemnified Party and the Indemnifying
Party, and such Indemnified Party shall have been advised by counsel that a conflict of interest is likely to exist if the
same counsel were to represent such Indemnified Party and the Indemnifying Party (in which case, if such
Indemnified Party notifies the Indemnifying Party in writing that it elects to employ separate counsel at the expense of
the Indemnifying Party, the Indemnifying Party shall not have the right to assume the defense thereof and the
reasonable fees and expenses of one separate counsel shall be at the expense of the Indemnifying Party).
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(iii)             Settlement. The Indemnifying Party shall not be liable for any settlement of any such Proceeding effected
without its written consent, which consent shall not be unreasonably withheld. No Indemnifying Party shall, without
the prior written consent of the Indemnified Party, effect any settlement of any pending Proceeding in respect of
which any Indemnified Party is a party, unless such settlement includes an unconditional release of such Indemnified
Party from all liability on claims that are the subject matter of such Proceeding.

(iv)             Fees and Expenses. All reasonable fees and expenses of the Indemnified Party (including reasonable fees
and expenses to the extent incurred in connection with investigating or preparing to defend such Proceeding in a
manner not inconsistent with this Section 5) shall be paid to the Indemnified Party, as incurred, within ten (10)
Trading Days of written notice thereof to the Indemnifying Party (regardless of whether it is ultimately determined
that an Indemnified Party is not entitled to indemnification hereunder; provided that the Indemnifying Party may
require such Indemnified Party to undertake to reimburse all such fees and expenses to the extent it is finally judicially
determined that such Indemnified Party is not entitled to indemnification hereunder).

(k)               Contribution.

(i)                 Relative Fault. If a claim for indemnification under Section 5(a) or Section 5(b) is unavailable to an
Indemnified Party (by reason of public policy or otherwise), then each Indemnifying Party, in lieu of indemnifying
such Indemnified Party, shall contribute to the amount paid or payable by such Indemnified Party as a result of such
Losses, in such proportion as is appropriate to reflect the relative fault of the Indemnifying Party and Indemnified
Party in connection with the actions, statements or omissions that resulted in such Losses as well as any other relevant
equitable considerations. The relative fault of such Indemnifying Party and Indemnified Party shall be determined by
reference to, among other things, whether any action in question, including any untrue or alleged untrue statement of a
material fact or omission or alleged omission of a material fact required to be stated or necessary to make the
statements not misleading, has been taken or made by, or relates to information supplied by, such Indemnifying Party
or Indemnified Party, and the parties’ relative intent, knowledge, access to information and opportunity to correct or
prevent such action, statement or omission. The amount paid or payable by a party as a result of any Losses shall be
deemed to include, subject to the limitations set forth in Section 5(c), any reasonable attorneys’ or other reasonable
fees or expenses incurred by such party in connection with any Proceeding to the extent such party would have been
indemnified for such fees or expenses if the indemnification provided for in this Section 5were available to such party
in accordance with its terms. The parties hereto agree that it would not be just and equitable if contribution pursuant to
this Section 1(k)were determined by pro rata allocation or by any other method of allocation that does not take into
account the equitable considerations referred to in the immediately preceding paragraph.

(ii)               Limitations. Notwithstanding the provisions of this Section 1(k), no Holder shall be required to
contribute, in the aggregate, any amount in excess of the amount by which the proceeds actually received by such
Holder from the sale of the Registrable Securities subject to the Proceeding exceeds the amount of any damages that
such Holder has otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or
alleged omission, except in the case of fraud by such Holder.
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(iii)             Non-Exclusive. The indemnity and contribution agreements contained in this Section 1(k)are in addition
to any liability that the Indemnifying Parties may have to the Indemnified Parties.

6.                  Miscellaneous.

(a)                Remedies. In the event of a breach by the Company or by any Holder of any of its respective obligations
under this Agreement, each Holder or the Company, as the case may be, in addition to being entitled to exercise all
rights granted by law and under this Agreement, including recovery of damages, will be entitled to specific
performance of its rights under this Agreement. The Company and each Holder agree that monetary damages would
not provide adequate compensation for any losses incurred by reason of a breach by it of any of the provisions of this
Agreement and hereby further agrees that, in the event of any action for specific performance in respect of such
breach, it shall waive the defense that a remedy at law would be adequate. Notwithstanding the foregoing, the Holders
shall have no right to take any action to restrain, enjoin or otherwise delay any registration statement filed by or
proposed to be filed by the Company as a result of any controversy that may arise with respect to the interpretation or
implementation of this Agreement.

(b)               No Piggyback on Registrations. The Company represents and warrants to, and agrees with, the Holders
that (i) neither the Company nor any of its security holders may include securities of the Company in the Registration
Statement, other than the Registrable Securities, and the Company shall not after the date hereof enter into any
agreement providing any such right to any of its security holders without the written consent of the Necessary
Holders, and (ii) except as disclosed in or attached to the Company’s filings with the Commisison, the Company has
not previously entered into any agreement granting any registration rights with respect to any of its securities to any
Person which have not been fully satisfied.

(c)                Compliance. Each Holder covenants and agrees that it will comply with the prospectus delivery
requirements of the Securities Act as applicable to it in connection with sales of Registrable Securities pursuant to the
Registration Statement.

(d)               Discontinued Disposition. Each Holder agrees by its acquisition of such Registrable Securities that, upon
receipt of a notice from the Company of the occurrence of any event of the kind described in Section 1(c), such Holder
will forthwith discontinue disposition of such Registrable Securities under the Registration Statement until such
Holder’s receipt of the copies of the supplemented Prospectus and/or amended Registration Statement or until it is
advised in writing (the “Advice”) by the Company that the use of the applicable Prospectus may be resumed, and, in
either case, has received copies of any additional or supplemental filings that are incorporated or deemed to be
incorporated by reference in such Prospectus or Registration Statement. The Company may provide appropriate stop
orders to enforce the provisions of this Section 6(d).

(e)                Regulation M. Each Holder agrees not to take any action with respect to any distribution deemed to be
made pursuant to any Registration Statement which would constitute a violation of Regulation M under the Exchange
Act or any other applicable rule, regulation or law.

(f)                Amendments and Waivers. No provision of this Agreement may be waived or amended except in a
written instrument signed, in the case of an amendment, by the Company and Necessary Holders (provided, however,
that any such amendment that adversely affects any Holder or class of Holders in a manner that does not apply
uniformly to all Holders, Shares, or Registrable Securities, as applicable, shall require the written consent of such
adversely affected Holders or class) or, in the case of a waiver, by the party against whom enforcement of any such
waiver is sought; provided, however, that a waiver or consent to depart from the provisions hereof with respect to a
matter that relates exclusively to the rights of certain Holders or Registrable Securities and that does not directly or
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indirectly affect the rights of other Holders or Registrable Securities must be given by all Holders or all Holders of
such Registrable Securities, as the case may be, to which such waiver or consent relates; and, provided, further, that
the provisions of the proviso next preceding may be amended, modified, or supplemented only with the consent of all
Holders. No waiver of any default with respect to any provision, condition or requirement of this Agreement shall be
deemed to be a continuing waiver in the future or a waiver of any subsequent default or a waiver of any other
provision, condition or requirement hereof, nor shall any delay or omission of either party to exercise any right
hereunder in any manner impair the exercise of any such right.
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(g)                Notices. Any and all notices or other communications or deliveries required or permitted to be provided
hereunder shall be in writing and shall be deemed given and effective on the earliest of (a) the date of transmission, if
such notice or communication is delivered via facsimile at the facsimile number or via email at the email address
specified pursuant to this Section 6(g) prior to 6:30 p.m. (New York City time) on a Trading Day, (b) the next Trading
Day after the date of transmission, if such notice or communication is delivered via facsimile at the facsimile number
or via email at the email address specified pursuant to this Section 6(g)on a day that is not a Trading Day or later than
6:30 p.m. (New York City time) on any Trading Day, (c) the Trading Day following the date of mailing, if sent by
U.S. nationally recognized overnight courier service for overnight delivery to the street address specified pursuant to
this Section 6(g), or (d) upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as follows: 

If to the Company: Accelr8 Technologoy Corporation
7000 North Broadway, Building 3-307
Denver, Colorado 80221
Attn: Chief Executive Officer
Facsimile: (303) 863-1218

with a copy to (which copy shall not constitute notice to the Company):

Schlueter & Associates, P.C.
1050 17th Street, Suite 1750 
Denver, Colorado 80265
Attn: Henry Schlueter, Esq. and David Stefanski, Esq. 
Facsimile: (303-296-8880 

If to a Holder: To the address of such Holder as it appears in the stock transfer books of the
Company;

or such other facsimile number or email or street address as may be designated in writing hereafter, in the same
manner, by such Person.

(h)               Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the successors
and permitted assigns of each of the parties and shall inure to the benefit of each Holder. The Company may not
assign its rights or obligations hereunder except (1) with the prior written consent of each Holder, (2) to its successors.
Each Holder may assign their respective rights hereunder in the manner and to the Persons permitted under the
Purchase Agreement.

(i)                 Execution and Counterparts. This Agreement may be executed in any number of counterparts, each of
which when so executed shall be deemed to be an original and, all of which taken together shall constitute one and the
same Agreement, it being understood that the parties need not sign the same counterpart. In the event that any
signature is delivered by facsimile or electronic transmission, such signature shall create a valid and binding
obligation of the party executing (or on whose behalf such signature is executed) with the same force and effect as if
such facsimile or electronic signature page were an original thereof.

10
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(j)                 Governing Law. All questions concerning the construction, validity, enforcement and interpretation of
this Agreement shall be governed by and construed and enforced in accordance with the internal laws of the State of
Arizona, without regard to the principles of conflicts of law thereof. Each party agrees that all Proceedings concerning
the interpretations, enforcement and defense of the transactions contemplated by this Agreement (whether brought
against a party hereto or its respective Affiliates, employees or agents) may be commenced, and to the extent
permitted by applicable law shall be commenced exclusively, in the state and federal courts sitting in Maricopa
County, Arizona. Each party hereto hereby irrevocably submits to the jurisdiction of the Maricopa County, Arizona
courts for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated
hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any Proceeding, any claim that
it is not personally subject to the jurisdiction of any such Maricopa County, Arizona court, or that such Proceeding has
been commenced in an improper or inconvenient forum. To the extent permitted by applicable law, each party hereto
hereby irrevocably waives personal service of process and consents to process being served in any such Proceeding by
mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to such party
at the address in effect for notices to it under this Agreement and agrees that such service shall constitute good and
sufficient service of process and notice thereof. Nothing contained herein shall be deemed to limit in any way any
right to serve process in any manner permitted by law. If any party shall commence a Proceeding to enforce any
provisions of this Agreement, then the prevailing party in such Proceeding shall be reimbursed by the other party for
its attorney’s fees and other costs and expenses actually incurred with the investigation, preparation and prosecution of
such Proceeding.

(k)               Cumulative Remedies. The remedies provided herein are cumulative and not exclusive of any remedies
provided by law.

(l)                 Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of
competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder of the terms, provisions, covenants
and restrictions set forth herein shall remain in full force and effect and shall in no way be affected, impaired or
invalidated, and the parties hereto shall use their reasonable efforts to find and employ an alternative means to achieve
the same or substantially the same result as that contemplated by such term, provision, covenant or restriction. It is
hereby stipulated and declared to be the intention of the parties that they would have executed the remaining terms,
provisions, covenants and restrictions without including any of such that may be hereafter declared invalid, illegal,
void or unenforceable.

(m)             Construction. The rules of construction set forth in Section 1.2 of the Purchase Agreement shall apply to
this Agreement.

(n)               End of Effectiveness Period. At the end of the Effectiveness Period the Holders shall discontinue sales of
Shares pursuant to such Registration Statement upon receipt of notice from the Company of its intention to remove
from registration the shares covered by such Registration Statement which remain unsold.

11
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(o)               Independent Nature of Holders’ Obligations and Rights. The obligations of each Holder hereunder are
several and not joint with the obligations of any other Holder hereunder, and no Holder shall be responsible in any
way for the performance of the obligations of any other Holder hereunder. Nothing contained herein or in any other
agreement or document delivered at any closing, and no action taken by any Holder pursuant hereto or thereto, shall
be deemed to constitute the Holders as a partnership, an association, a joint venture or any other kind of entity, or
create a presumption that the Holders constitute a “group” or are in any way acting in concert with respect to such
obligations or the transactions contemplated by this Agreement. Each Holder shall be entitled to protect and enforce
its rights, including the rights arising out of this Agreement, and it shall not be necessary for any other Holder to be
joined as an additional party in any proceeding for such purpose.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[SIGNATURE PAGE FOR COMPANY FOLLOWS]
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IN WITNESS WHEREOF, the undersigned has caused this Registration Rights Agreement to be duly executed by its
authorized signatory as of the date first indicated above.

Accelr8 Technology Corporation, a Colorado corporation

By: _________________________________________	
Thomas V. Geimer
Chief Executive Officer

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[SIGNATURE PAGE FOR HOLDER FOLLOWS]
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IN WITNESS WHEREOF, the undersigned has caused this Registration Rights Agreement to be duly executed by its
authorized signatory as of the date first indicated above.

Abeja Ventures, LLC, a Delaware limited liability company

By: ____________________________________________	
Lawrence Mehren
Manager

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
[END OF SIGNATURE PAGES]
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APPENDIX A

Plan of Distribution

The selling stockholder may, from time to time, sell any or all of its shares of common stock on any stock exchange,
market or trading facility on which the shares are traded or in private transactions. These sales may be at fixed or
negotiated prices. The selling stockholder may use any one or more of the following methods when selling shares:

· ordinary brokerage transactions and transactions in which the broker-dealer solicits purchasers;

·block trades in which the broker-dealer will attempt to sell the shares as agent but may position and resell a portion of
the block as principal to facilitate the transaction;

· purchases by a broker-dealer as principal and resale by the broker-dealer for its account;
· an exchange distribution in accordance with the rules of the applicable exchange;

· privately negotiated transactions;
· short sales;

· through the writing or settlement of options or other hedging transactions, whether through an options exchange or
otherwise;

·broker-dealers may agree with the selling stockholder to sell a specified number of such shares at a stipulated price
per share;

· a combination of any such methods of sale; and
· any other method permitted pursuant to applicable law.

The selling stockholder may also sell shares under Rule 144 under the Securities Act, if available, rather than under
this prospectus.

The selling stockholder may also engage in short sales against the box, puts and calls and other transactions in our
securities or derivatives of our securities and may sell or deliver shares in connection with these trades.

Broker-dealers engaged by the selling stockholder may arrange for other broker-dealers to participate in sales.
Broker-dealers may receive commissions or discounts from the selling stockholder (or, if any broker-dealer acts as
agent for the purchaser of shares, from the purchaser) in amounts to be negotiated. The selling stockholder does not
expect these commissions and discounts to exceed what is customary in the types of transactions involved. Any profits
on the resale of shares of common stock by a broker-dealer acting as principal might be deemed to be underwriting
discounts or commissions under the Securities Act. Discounts, concessions, commissions and similar selling expenses,
if any, attributable to the sale of shares will be borne by the selling stockholder. The selling stockholder may agree to
indemnify any agent, dealer or broker-dealer that participates in transactions involving sales of the shares if liabilities
are imposed on that person under the Securities Act.
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In connection with the sale of our common stock or interests therein, the selling stockholder may enter into hedging
transactions with broker-dealers or other financial institutions, which may in turn engage in short sales of the common
stock in the course of hedging the positions they assume. The selling stockholder may also sell shares of our common
stock short and deliver these securities to close out their short positions, or loan or pledge the common stock to
broker-dealers that in turn may sell these securities. The selling stockholder may also enter into option or other
transactions with broker-dealers or other financial institutions or the creation of one or more derivative securities
which require the delivery to such broker-dealer or other financial institution of shares offered by this prospectus,
which shares such broker-dealer or other financial institution may resell pursuant to this prospectus (as supplemented
or amended to reflect such transaction).

The selling stockholder may from time to time pledge or grant a security interest in some or all of the shares of
common stock owned by them and, if they default in the performance of their secured obligations, the pledgees or
secured parties may offer and sell the shares of common stock from time to time under this prospectus after we have
filed an amendment to this prospectus under Rule 424(b)(3) or other applicable provision of the Securities Act of 1933
amending the list of selling stockholder to include the pledgee, transferee or other successors in interest as selling
stockholder under this prospectus.

The selling stockholder also may transfer the shares of common stock in other circumstances, in which case the
transferees, pledgees or other successors in interest will be the selling beneficial owners for purposes of this
prospectus and may sell the shares of common stock from time to time under this prospectus after we have filed an
amendment to this prospectus under Rule 424(b)(3) or other applicable provision of the Securities Act of 1933
amending the list of selling stockholder to include the pledgee, transferee or other successors in interest as selling
stockholder under this prospectus.

The selling stockholder and any broker-dealers or agents that are involved in selling the shares of common stock may
be deemed to be “underwriters” within the meaning of the Securities Act in connection with such sales. In such event,
any commissions received by such broker-dealers or agents and any profit on the resale of the shares of common stock
purchased by them may be deemed to be underwriting commissions or discounts under the Securities Act.

We are required to pay all fees and expenses incident to the registration of the shares of common stock. We have
agreed to indemnify the selling stockholder against certain losses, claims, damages and liabilities, including liabilities
under the Securities Act.

The selling stockholder has advised us that they have not entered into any agreements, understandings or
arrangements with any underwriters or broker-dealers regarding the sale of their shares of common stock, nor is there
an underwriter or coordinating broker acting in connection with a proposed sale of shares of common stock by the
selling stockholder. If we are notified by the selling stockholder that any material arrangement has been entered into
with a broker-dealer for the sale of shares of common stock, if required, we will file a supplement to this prospectus.
If the selling stockholder uses this prospectus for any sale of the shares of common stock, it will be subject to the
prospectus delivery requirements of the Securities Act.

The anti-manipulation rules of Regulation M under the Securities Exchange Act of 1934 may apply to sales of our
common stock and activities of the selling stockholder.
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EXHIBIT D

Form of Warrant

NEITHER THIS WARRANT, NOR THE SECURITIES ISSUABLE UPON EXERCISE OF THIS WARRANT
(COLLECTIVELY, THE “SECURITIES”), HAVE BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933,
AS AMENDED (THE “SECURITIES ACT”), OR UNDER ANY STATE SECURITIES OR BLUE SKY LAWS. THE
SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT
BE OFFERED, SOLD, PLEDGED, HYPOTHECATED OR OTHERWISE TRANSFERRED EXCEPT AS
PERMITTED UNDER THE SECURITIES ACT AND APPLICABLE STATE SECURITIES OR BLUE SKY
LAWS, PURSUANT TO REGISTRATION OR QUALIFICATION OR EXEMPTION THEREFROM. INVESTORS
SHOULD BE AWARE THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS
INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. THE ISSUER OF THE SECURITIES MAY REQUIRE
AN OPINION OF COUNSEL IN FORM AND SUBSTANCE REASONABLY SATISFACTORY TO THE ISSUER
TO THE EFFECT THAT ANY PROPOSED TRANSFER IS IN COMPLIANCE WITH THE SECURITIES ACT
AND ANY APPLICABLE STATE SECURITIES OR BLUE SKY LAWS.

ACCELR8 TECHNOLOGY CORPORATION

WARRANT

Warrant No. [__] Date of Issuance:  [__________, 2012]1

Accelr8 Technology Corporation, a Colorado corporation (the “Company”), hereby certifies that, for value received,
Abeja Ventures, LLC, a Delaware limited liability company, or its registered assign (the “Holder”), is entitled to
purchase from the Company 7,000,000 shares (as adjusted from time to time as provided in Section 11) of common
stock, no par value per share, of the Company (the “Common Stock”) (each such share, a “Warrant Share” and all such
shares, the “Warrant Shares”), at an exercise price determined pursuant to Section 3 (the “Exercise Price”), at any time and
from time to time from and after the date hereof through and including the date that is five (5) years following the date
of issuance set forth above (the “Expiration Date”), and subject to the following terms and conditions:

1.                  Purchase Agreement. This Warrant is one of two Warrants (collectively, the “Warrants”) issued by the
Company in connection with that certain Securities Purchase Agreement, entered into on April 20, 2012 (the “Purchase
Agreement”), by and among the Company and Holder, and is subject to, and the Company and the Holder shall be
bound by, all the applicable terms, conditions and provisions of the Purchase Agreement.

2.                  Definitions. In addition to the terms defined elsewhere in this Warrant, capitalized terms that are not
otherwise defined herein shall have the meanings assigned to such terms in the Purchase Agreement.

3.                  Exercise Price. This Warrant may be exercised for a price per Warrant Share equal to $[_____]2, subject
to adjustment from time to time pursuant to Section 11.

4.                  Registration of Warrant. The Company shall register this Warrant, upon records to be maintained by the
Company for that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to time. The
Company may deem and treat the Holder of this Warrant as the absolute owner hereof for the purpose of any exercise
hereof or any distribution to the Holder, and for all other purposes, absent actual notice to the contrary.

___________________________
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1 Note to Draft: Warrant to be issued on Closing Date.

2 Note to Draft: Exercise Price will be $1.03 for Warrant #1 and $2.00 for Warrant #2 pursuant to Purchase
Agreement.
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5.                  Registration of Transfers. Subject to the Holder’s appropriate compliance with the restrictive legend on
this Warrant, the Company shall register the transfer of any portion of this Warrant in the Warrant Register, upon
surrender of this Warrant, with the Form of Assignment substantially in the form attached hereto as Attachment B
duly completed and signed, to the Company at its address specified herein. Upon any such registration or transfer, a
new Warrant to purchase Common Stock, in substantially the form of this Warrant (any such new Warrant, a “New
Warrant”), evidencing the portion of this Warrant so transferred shall be issued to the transferee and a New Warrant
evidencing the remaining portion of this Warrant not so transferred, if any, shall be issued to the transferring Holder.
The acceptance of the New Warrant by the transferee thereof shall be deemed the acceptance by such transferee of all
of the rights and obligations of a holder of a Warrant.

6.                  Exercise and Duration of Warrants. This Warrant shall be exercisable by the registered Holder at any
time and from time to time on or after the date hereof to and including the Expiration Date. At 6:30 p.m., New York
City time, on the Expiration Date, the portion of this Warrant not exercised prior thereto shall be and become void and
of no value. The Company may not call or redeem all or any portion of this Warrant without the prior written consent
of the Holder.

7.                  Delivery of Warrant Shares.

(a)                To effect conversions hereunder, the Holder shall not be required to physically surrender this Warrant
unless the aggregate number of Warrant Shares represented by this Warrant is being exercised. Upon delivery of an
Exercise Notice substantially in the form attached hereto as Attachment A (an “Exercise Notice”) to the Company at its
address for notice determined as set forth herein, and upon payment of the applicable Exercise Price multiplied by the
number of Warrant Shares that the Holder intends to purchase hereunder, the Company shall promptly (but in no event
later than five (5) trading days after the Date of Exercise (as defined below)) issue and deliver, or cause its transfer
agent to issue and deliver, to the Holder a certificate for the Warrant Shares issuable upon such exercise registered in
the name of the Holder or its designee. A “Date of Exercise” means the date on which the Holder shall have delivered to
the Company: (i) an Exercise Notice, appropriately completed and duly signed, and (ii) payment of the Exercise Price
(by certified or official bank check, intra-bank account transfer or wire transfer) for the number of Warrant Shares so
indicated by the Holder to be purchased.

(b)               If by the fifth trading day after a Date of Exercise the Company fails to deliver the required number of
Warrant Shares in the manner required pursuant to Section 7(a), the Holder will have the right to rescind such
exercise.

(c)                The Company’s obligations to issue and deliver Warrant Shares in accordance with the terms hereof are
absolute and unconditional, irrespective of any action or inaction by the Holder to enforce the same, any waiver or
consent with respect to any provision hereof, the recovery of any judgment against any Person or any action to enforce
the same, or any setoff, counterclaim, recoupment, limitation or termination, or any breach or alleged breach by the
Holder or any other Person of any obligation to the Company or any violation or alleged violation of law by the
Holder or any other Person, and irrespective of any other circumstance which might otherwise limit such obligation of
the Company to the Holder in connection with the issuance of Warrant Shares. Nothing herein shall limit a Holder’s
right to pursue any other remedies available to it hereunder, at law or in equity, including a decree of specific
performance and/or injunctive relief with respect to the Company’s failure to timely deliver certificates representing
shares of Common Stock upon exercise of the Warrant as required pursuant to the terms hereof.

-2-
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8.                  Charges, Taxes and Expenses. Issuance and delivery of certificated or uncertificated shares of Common
Stock upon exercise of this Warrant shall be made without charge to the Holder for any issue or transfer tax,
withholding tax, transfer agent fee, or other incidental tax or expense in respect of the issuance of such shares, all of
which taxes and expenses shall be paid by the Company; provided, however, that the Company shall not be required
to pay any tax which may be payable in respect of any transfer involved in the registration of any certificates for
Warrant Shares or Warrants in a name other than that of the Holder. The Holder shall be responsible for all other tax
liability that may arise as a result of holding or transferring this Warrant or receiving Warrant Shares upon exercise
hereof.

9.                  Replacement of Warrant. If this Warrant is mutilated, lost, stolen or destroyed, the Company shall issue
or cause to be issued in exchange and substitution for and upon cancellation hereof, or in lieu of and substitution for
this Warrant, a new Warrant, but only upon receipt of evidence reasonably satisfactory to the Company of such loss,
theft or destruction and customary and reasonable indemnity (which shall not include a surety bond), if requested.
Applicants for a new warrant under such circumstances shall also comply with such other reasonable regulations and
procedures and pay such other reasonable third-party costs as the Company may prescribe. If a new warrant is
requested as a result of a mutilation of this Warrant, then the Holder shall deliver this mutilated Warrant to the
Company as a condition precedent to the Company’s obligation to issue the new warrant.

10.              Reservation of Warrant Shares. The Company covenants that it will at all times reserve and keep available
out of the aggregate of its authorized but unissued and otherwise unreserved Common Stock, solely for the purpose of
enabling it to issue Warrant Shares upon exercise of this Warrant as herein provided, the number of Warrant Shares
which are then issuable and deliverable upon the exercise of this entire Warrant, free from Liens or any other
contingent purchase rights of persons other than the Holder (taking into account the adjustments and restrictions of
Section 11). The Company covenants and warrants that all Warrant Shares so issuable and deliverable shall, upon
issuance and the payment of the applicable Exercise Price in accordance with the terms hereof, be duly and validly
authorized, issued and fully paid and non-assessable.

11.              Certain Adjustments. The number of Warrant Shares issuable upon exercise of this Warrant is subject to
adjustment from time to time as set forth in this Section 11.

(a)                Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) pays a
stock dividend or otherwise makes a distribution or distributions on shares of its Common Stock or any other equity or
equity equivalent securities payable in shares of Common Stock (which, for avoidance of doubt, shall not include any
shares of Common Stock issued by the Company upon exercise of any Warrants), (ii) subdivides outstanding shares of
Common Stock into a larger number of shares, (iii) combines (including by way of reverse stock split) outstanding
shares of Common Stock into a smaller number of shares, or (iv) issues by reclassification of shares of Common
Stock any shares of capital stock of the Company; then in each such case (A) the Exercise Price will be adjusted by
multiplying the Exercise Price then in effect by a fraction, the numerator of which equals the number of shares of
Common Stock outstanding immediately prior to such event (excluding treasury shares, if any), and the denominator
of which equals the number of shares of Common Stock outstanding immediately after such event, and (B) the
number of Warrant Shares issuable hereunder shall be concurrently adjusted by multiplying such number by the
reciprocal of such fraction. Such adjustments will take effect (i) if a record date shall have been fixed for determining
the stockholders or security holders, as applicable, of the Company entitled to receive such dividend, distribution or
issuance by reclassification, as the case may be, immediately after such record date, (ii) otherwise, immediately after
the effective date of such dividend, distribution, subdivision, combination, or issuance by reclassification, as the case
may be.
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(b)               Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, directly or
indirectly, in one or a series of related transactions, (A) effects any merger or consolidation of the Company with or
into another Person, (B) effects any sale, lease, license, assignment, transfer, conveyance or other disposition of all or
substantially all of its assets, (C) effects any reclassification, reorganization or recapitalization of the Common Stock
or any compulsory share exchange pursuant to which the Common Stock is effectively converted into or exchanged
for other securities, cash or property (except for issuances by reclassification contemplated by Section 11(a) (iv)), or
(D) consummates a stock or share purchase agreement or other business combination (including a reorganization,
recapitalization, spin-off or scheme of arrangement) with another Person or group of Persons whereby such other
Person or group acquires more than fifty percent (50%) of the outstanding shares of Common Stock (not including
any shares of Common Stock held by the other Person or group making or party to, or associated or affiliated with the
other Persons making or party to, such stock or share purchase agreement or other business combination), or (ii) any,
direct or indirect, purchase offer, tender offer or exchange offer (whether by the Company or another Person or group
of Persons) is completed pursuant to which holders of Common Stock are permitted to sell, tender or exchange their
shares for other securities, cash or property (each transaction or series of transactions referred to in clause (i) or (ii)
above, a “Fundamental Transaction”); then, upon any subsequent exercise of this Warrant, the Holder shall have the
right to receive, for each Warrant Share that would have been issuable upon such exercise immediately prior to the
occurrence of such Fundamental Transaction, (1) the number of shares of common stock of the successor or acquiring
corporation or, if it is the surviving corporation, of the Company, and (2) any additional consideration (the “Alternate
Consideration”) receivable as a result of such Fundamental Transaction by a holder of the number of shares of
Common Stock for which this Warrant is exercisable immediately prior to such Fundamental Transaction. For
purposes of any such exercise, the determination of the Exercise Price shall be appropriately adjusted to apply to such
Alternate Consideration based on the amount and components of Alternate Consideration issuable in respect of one
share of Common Stock in such Fundamental Transaction, and the Board shall apportion the Exercise Price among the
Alternate Consideration in a reasonable manner reflecting the relative value of any different components of the
Alternate Consideration (substituting the most appropriate market-based measure for the Trading Market in
determining the daily VWAP from time to time for each component of the Alternate Consideration or, if no
market-based measure is reasonably available for any such component, fixing the daily VWAP of such component at
the value determined by such apportionment, but subject to further adjustment as provided in this Section 11). If
holders of Common Stock are given any choice as to the securities, cash or property to be received in a Fundamental
Transaction, then the Holder shall be given the same choice as to the Alternate Consideration it receives upon any
exercise of this Warrant following such Fundamental Transaction. To the extent necessary to effectuate the foregoing
provisions, any successor to the Company or surviving entity in such Fundamental Transaction shall issue to the
Holder a new warrant of like tenor to this Warrant but adjusted to be consistent with the foregoing provisions and
evidencing the Holder's right to exercise such warrant for the appropriate number of shares of capital stock and
Alternate Consideration, if any, in exchange for this Warrant. The Company shall ensure that the terms of any
agreement pursuant to which a Fundamental Transaction is effected shall include terms requiring any such successor
or surviving entity to comply with the provisions of this Section 11(b) and ensuring that this Warrant (or any such
replacement security) will be similarly adjusted upon any subsequent transaction or series of related transactions
analogous to a Fundamental Transaction. “VWAP” means, for any date, the price determined by the first of the
following clauses that applies: (A) if the Common Stock is then listed or quoted on a trading market, the daily volume
weighted average price of the Common Stock for such date (or the nearest preceding date) on the principal trading
market on which the Common Stock is then listed or quoted as reported by Bloomberg L.P. (based on a trading day
from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City time)), (B) if prices for the Common Stock are
then reported in the “Pink Sheets” published by Pink OTC Markets, Inc. (or a similar organization or agency succeeding
to its functions of reporting prices), the most recent bid price per share of the Common Stock so reported during
trading hours, or (C) in all other cases, the fair market value of a share of Common Stock as determined by an
independent appraiser selected in good faith by the Company’s Board of Directors and reasonably acceptable to the
Holder, the fees and expenses of which shall be paid by the Company.
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(c)                Payment of Exercise Price. The Holder may pay the Exercise Price by certified or official bank check, by
intra-bank account transfer or by wire transfer of same-day funds.

12.              No Fractional Shares. No fractional shares of Common Stock will be issued in connection with any
exercise of this Warrant. In lieu of any fractional shares which would otherwise be issuable, the Company shall pay
the Holder an amount of cash equal to the product of such fraction multiplied by the closing price of one share of
Common Stock as reported on the principal trading market for the Common Stock on the Date of Exercise.

13.              Notices. Any and all notices or other communications or deliveries hereunder (including any Exercise
Notice) shall be in writing and shall be deemed given and effective on the earliest of (i) the date of transmission, if
such notice or communication is delivered via facsimile at the facsimile number pursuant to this Section 13 prior to
6:30 p.m. (New York City time) on a trading day, (ii) the next trading day after the date of transmission, if such notice
or communication is delivered via facsimile at the facsimile number specified pursuant to this Section 13on a day that
is not a trading day or later than 6:30 p.m. (New York City time) on any trading day, (iii) the trading day following the
date of mailing, if sent by nationally recognized overnight courier service to the street address specified pursuant to
this Section 13, or (iv) upon actual receipt by the party to whom such notice is required to be given. The addresses for
such communications shall be as follows:

(a)if to the Company, to:

Accelr8 Technology Corporation
7000 North Broadway, Building 3-307
Denver, Colorado 80221
Attn:  Chief Executive Officer
Facsimile:  (303) 863-1218

with a copy to (which shall not constitute notice to the Company):

Schlueter & Associates, P.C.
1050 17th Street, Suite 1750
Denver, Colorado 80265
Attn:  Henry Schlueter, Esq. and David Stefanski, Esq.
Facsimile:  (303) 296-8880

(b)               if to the Holder, to the address, facsimile number or email or street address appearing on the Warrant
Register (which shall initially be the facsimile number and email and street address set forth for the initial Holder in
the Purchase Agreement); or to such other address, facsimile number or email address as the Company or the Holder
may provide to the other in accordance with this Section 13.

14.              Warrant Agent. The Company shall serve as warrant agent under this Warrant. Upon thirty (30) days
notice to the Holder, the Company may appoint a new warrant agent. Any corporation into which the Company or any
new warrant agent may be merged or any corporation resulting from any consolidation to which the Company or any
new warrant agent shall be a party or any corporation to which the Company or any new warrant agent transfers
substantially all of its corporate trust or stockholders services business shall be a successor warrant agent under this
Warrant without any further act. Any such successor warrant agent shall promptly cause notice of its succession as
warrant agent to be mailed (by first class mail, postage prepaid) to the Holder at the Holder’s last address as shown on
the Warrant Register.
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15.              Miscellaneous.

(a)                Assignment. Subject to the restrictions on transfer described herein, the rights and obligations of the
Company and the Holder shall be binding upon, and inure to the benefit of, the successors, assigns, heirs,
administrators and transferees of the parties. The Company shall not have the right directly or indirectly to assign or
transfer this Warrant without the prior written consent of the Holder, which may be withheld in the Holder’s sole
discretion, or as part of a Fundamental Transaction.

(b)               No Third Party Beneficiaries. Nothing in this Warrant shall be construed to give to any Person other than
the Company and the Holder any legal or equitable right, remedy or cause of action under this Warrant.

(c)                Amendments; Waiver. This Warrant may be amended only in writing signed by the Company and the
Holder, and any amendment so effected shall amend each Warrant issued pursuant to the Purchase Agreement and be
binding upon each holder of such Warrants (provided, however, that any such amendment that adversely affects any
holder or class of holders of such Warrants in a manner that does not apply uniformly to all holders of such Warrants,
as applicable, shall require the written consent of such adversely affected holders or class). Any provision of this
Warrant may be waived, but only if in writing by the party against whom enforcement of any such waiver is sought.
No waiver of any default with respect to any provision, condition or requirement of this Warrant shall be deemed to be
a continuing waiver in the future or a waiver of any subsequent default or a waiver of any other provision, condition
or requirement hereof, nor shall any delay or omission of either party to exercise any right hereunder in any manner
impair the exercise of any such right.

(d)               Governing Law. This Warrant shall be governed by and construed in accordance with the laws of the
State of Colorado, without regard to principles of conflict of laws.

(e)                Severability. If one or more provisions of this Warrant are held to be unenforceable under applicable law
in any respect, such provision shall be excluded from this Warrant and the balance of this Warrant shall be construed
and interpreted as if such provision were so excluded and shall be enforceable in accordance with its remaining terms.

[Remainder of Page Intentionally Left Blank; Signature Page Follows]
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IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by its authorized officer as of
the date first indicated above.

ACCELR8 TECHNOLOGY CORPORATION, a Colorado corporation

By: ________________________________________

Name: Thomas Geimer

Its: Chief Executive Officer
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ATTACHMENT A

EXERCISE NOTICE

To Accelr8 Technology Corporation:

The undersigned hereby irrevocably elects to purchase shares (the “Shares”) of common stock, no par value per share
(“Common Stock”), of Accelr8 Technology Corporation, a Colorado corporation, pursuant to Warrant No. _____,
originally issued on __________, 2012 (the “Warrant”). The undersigned elects to utilize the following manner of
exercise:

Shares:
_____ Full Exercise of Warrant
_____ Partial Exercise of Warrant (in the amount of __________ Shares)

Exercise Price: $__________
Manner of Exercise:

_____ Certified or Official Bank Check
_____ Intra-Bank Account Transfer
_____ Wire Transfer

[Please issue a new Warrant for the unexercised portion of the attached Warrant in the name of the [undersigned]/[the
undersigned’s nominee as is specified below].]

Date:
Full Name of Holder*:
Signature of Holder or Authorized Representative:
Name and Title of Authorized Representative†:
Additional Signature of Holder (if jointly held):
Social Security or Tax Identification Number:
Address of Holder:

Full Name of Nominee of Holder†:
Address of Nominee of Holder†:

* Must conform in all respects to name of holder as specified on the face of the Warrant.

† If applicable.

Edgar Filing: ACCELR8 TECHNOLOGY CORP - Form DEF 14A

173



ATTACHMENT B

FORM OF ASSIGNMENT

[To be completed and signed only upon transfer of Warrant]

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto
________________________________ the right represented by the attached Warrant to purchase __________ shares
of Common Stock of Accelr8 Technology Corporation, a Colorado corporation (the “Company”), to which the Warrant
relates and appoints ________________ as attorney to transfer said right on the books of the Company with full
power of substitution in the premises.

Date:
Full Name of Holder*:
Signature of Holder or Authorized Representative:
Name and Title of Authorized Representative†:
Additional Signature of Holder (if jointly held):
Address of Holder:

Full Name of Transferee:
Address of Transferee:

In the presence of:

* Must conform in all respects to name of holder as specified on the face of the Warrant.

† If applicable.
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Schedule 2.2(a)(viii)

Board Members and Officers to Resign Contemporaneous with Closing

Charles E. Gerretson, Director

John D. Kucera, Director

Thomas Geimer, CEO and CFO

David Howson, President
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Schedule 2.2(a)(ix)

Board Members to be Appointed

Jack Schuler

John Patience

Lawrence Mehren
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Schedule 3.6

Capitalization

Shares of Common Stock Authorized – 19,000,000

Shares of Common Stock Outstanding – 11,103,367

Shares of Preferred Stock Authorized – 0

Shares of Preferred Stock Outstanding – 0

Number of shares of Capital Stock underlying options issued and outstanding – 1,060,000

Number of shares allocated to 2004 Omnibus Stock Option Plan available but unissued – 0

Number of shares of capital stock underlying warrants issued and outstanding – 302,152

Number of shares of capital stock issuable upon conversion or exercise or other securities besides options and
warrants – 0
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Schedule 3.14(f)

Registered IP
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ANNEX B

Charter Amendment

ARTICLES OF AMENDMENT

TO THE ARTICLES OF INCORPORATION

OF

ACCELR8 TECHNOLOGY CORPORATION

(A Colorado corporation)

Pursuant to Sections 7-90-301, et seq. and 7-110-106 of the Colorado Revised Statutes, the undersigned Corporation
adopts the following Articles of Amendment to its Articles of Incorporation, as amended and restated as of the date
hereof:

FIRST:	The name of the Corporation is Accelr8 Technology Corporation.

SECOND:	The Articles of Incorporation of the Corporation are hereby amended by striking in its entirety Subsection
(1) of Article V (Capital) and by substituting in lieu thereof the following:

“1.	Authorized Shares. The aggregate number of shares which the Corporation shall have authority to issue is
Forty-Five Million (45,000,000) shares of common stock, each having no par value, which shares shall be designated
“Common Stock”.”

THIRD:	The Articles of Incorporation of the Corporation are hereby amended by adding the following new
Subsection (3) in Article VIII (Shareholder Voting):

“3.	Any action required or permitted by Colorado law to be taken at a shareholders’ meeting may be taken without a
meeting if the shareholders holding shares having not less than the minimum number of votes that would be necessary
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to authorize or take such action at a meeting at which all of the shares entitled to vote thereon were present and voted
consent to such action in writing; provided, however, that if action is taken with less than unanimous consent of all
shareholders entitled to vote upon the action, the corporation or shareholders taking the action shall, upon receipt by
the corporation of all writings necessary to effect the action, give notice of the action to all shareholders who were
entitled to vote upon the action but who have not consented to the action in the manner provided for under Colorado
law and/or the bylaws of the Corporation.”

FOURTH:	At a meeting duly held on April 20, 2012, the Corporation’s Board of Directors duly adopted and
recommended the amendments described above to the Corporation’s shareholders for their approval.

FIFTH:	Notice having been properly given to the shareholders of the Corporation in accordance with applicable
provisions of the Colorado Revised Statutes, at a meeting of the shareholders held on June 26, 2012, the number of
votes cast in favor of approving the amendments described above by each voting group entitled to vote on the
applicable amendment(s) was sufficient for approval by that voting group.
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IN WITNESS WHEREOF, Accelr8 Technology Corporation has caused these Articles of Amendment to its Articles
of Incorporation to be signed in its name and on its behalf by David C. Howson, its President, and its corporate seal to
be hereunder affixed and attested by Thomas V. Geimer, its Secretary, on this ___ day of __________, 2012, and its
President acknowledges that these Articles of Amendment are the act and deed of Accelr8 Technology Corporation
and, under penalties of perjury, that the matters and facts set forth herein with respect to the authorization and
approval of these Articles of Amendment are true in all material respects to the best of his knowledge, information
and belief.

ACCELR8 TECHNOLOGY CORPORATION 

By:_________________________________
David C. Howson, President

By:_________________________________
Thomas V. Geimer, Secretary
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ANNEX C

Stock Plan Amendment

AMENDMENT TO THE

ACCELR8 TECHNOLOGY CORPORATION
2004 STOCK OPTION PLAN

Accler8 Technology Corporation (the “Company”) previously approved and adopted the Accler8 Technology
Corporation 2004 Stock Option Plan (the “Plan”) to promote the success and enhance the value of the Company by
linking the personal interests of the Plan’s participants to those of the Company’s stockholders and by providing such
individuals with an incentive for outstanding performance in order to help grow the Company and to generate superior
returns to its shareholders. By this Amendment, the Company desires to amend the Plan to increase the number of
shares available under the Plan.

1.                   Capitalized terms used but not otherwise defined herein shall have the respective meanings assigned to
such terms in the Plan.

2.                   The effective date of this Amendment to the Plan shall be April 20, 2012.

3.                   Section 4 of the Plan is amended and restated in its entirety as follows:

The maximum number of shares of Stock that may be issued under the Plan shall be 5,500,000, subject to adjustment
as set forth in Section 9.

4.                   This Amendment shall amend only the provisions of the Plan as set forth herein. Those provisions of the
Plan not expressly amended hereby shall be considered in full force and effect.

IN WITNESS WHEREOF, the Company has caused this Amendment to be executed by its duly authorized
representative on this _____ day of June, 2012.

Accelr8 Technology Corporation
By:___________________________________
Its: ___________________________________
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REVOCABLE PROXY

ACCELR8 TECHNOLOGY CORPORATION

THIS PROXY IS SOLICITED ON BEHALF OF THE BOARD OF DIRECTORS

IN CONNECTION WITH THE SPECIAL MEETING OF SHAREHOLDERS

TO BE HELD ON JUNE 26, 2012

The undersigned revokes all previous proxies, acknowledges receipt of the Notice of Special Meeting of Shareholders
to be held on June 26, 2012 and the Proxy Statement and appoints Thomas V. Geimer as proxy of the undersigned,
with full power of substitution to vote all shares of common stock of Accelr8 Technology Corporation, a Colorado
corporation (the “Company”), that the undersigned is entitled to vote, either on his or her own behalf of any entity or
entities, at the Special Meeting of Shareholders of the Company to be held on Tuesday, June 26, 2012, at 2:30 p.m.,
local time, at The Warwick Hotel, 1776 Grant Street, Denver, Colorado 80203, and at any adjournment or
postponement thereof, with the same force and effect as the undersigned might or could do if personally present
thereat. The shares represented by this proxy shall be voted in the manner set forth on the reverse side.

	Please be sure to sign and date this Proxy in the box below.	

Date __________________________

______________________________ ______________________________
Shareholder (sign above)  Co-holder (if any) (sign above)

PLEASE MARK VOTES AS IN THIS EXAMPLE:	 þ

PROPOSAL NO. 1 – APPROVAL OF PROPOSED INVESTMENT TRANSACTION

For Against Abstain
To adopt a Securities Purchase Agreement entered into by
the Company on April 20, 2012, which provides for, among
other things, the Company’s issuance and sale of 14,000,000
shares of its common stock, no par value per share, to a new
investor for an aggregate cash purchase price of $14,420,000
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(i.e., $1.03 per share), as well as warrants to purchase up to
14,000,000 additional shares of common stock, and to
approve the transactions contemplated by the Securities
Purchase Agreement, including the grant to Lawrence Mehren
of an option to purchase 2,200,000 shares of common stock ¨  ¨ ¨

PROPOSAL NO. 2 – APPROVAL OF PROPOSED AMENDMENT TO ARTICLES
OF INCORPORATION TO INCREASE THE AUTHORIZED SHARES

For Against Abstain
To approve an amendment to the Company’s Articles of
Incorporation, as amended, to increase the number of
authorized shares of the Company’s common stock by
26,000,000 shares, to a total of 45,000,000 shares. £ £ £ 
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PROPOSAL NO. 3 – APPROVAL OF PROPOSED AMENDMENT TO PERMIT
SHAREHOLDER ACTION BY LESS THAN UNANIMOUS WRITTEN CONSENT

For Against Abstain

To approve an amendment to the Company’s Articles of
Incorporation, as amended, to permit the Company’s shareholders
to take action by less than unanimous written consent in the
manner contemplated by Colorado law. ¨  ¨ ¨

PROPOSAL NO. 4 – APPROVAL OF PROPOSED AMENDMENT TO 2004 OMNIBUS
STOCK OPTION PLAN

For Against Abstain

To approve an amendment to the Company’s 2004 Omnibus Stock
Option Plan, to increase the number of shares of common stock
available for issuance thereunder by 5,000,000 shares ¨  ¨ ¨

OTHER MATTERS
Yes No

In his discretion, the proxy is authorized to vote upon such other
matters as may properly come before the meeting  ¨  ¨

IF YOU RETURN YOUR PROPERLY EXECUTED PROXY, WE WILL VOTE YOUR SHARES AS YOU
DIRECT. IF YOU DO NOT SPECIFY ON YOUR PROXY HOW YOU WANT TO VOTE YOUR SHARES, WE
WILL VOTE THEM FOR PROPOSALS NO. 1, 2, 3 AND 4 AND IN THE DISCRETION OF THE PROXY ON
SUCH OTHER MATTERS AS MAY PROPERLY COME BEFORE THE MEETING OR ANY ADJOURNMENTS
THEREOF.

^ Detach above card, sign, date and mail in postage paid envelope provided. ^

ACCELR8 TECHNOLOGY CORPORATION
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Please sign EXACTLY as your name appears hereon. When signing as attorney, executor,
administrator, trustee or guardian, please give your full title as such. If more than one trustee, all
should sign. If shares are held jointly, both owners must sign.

THIS PROXY CARD IS VALID WHEN SIGNED AND DATED,
MAIL YOUR PROXY CARE TODAY.

_____________________________________________________________________________________
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