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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

___________

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (Date of earliest event reported):

May 18, 2011 (May 18, 2011)

___________

HARRIS & HARRIS GROUP, INC.

(Exact name of registrant as specified in its charter)

New York
(State or other jurisdiction of

incorporation)

0-11576
(Commission File

Number)

13-3119827
(IRS Employer

Identification No.)

___________

1450 Broadway
New York, New York 10018

 (Address of principal executive offices and zip code)

(212) 582-0900

 (Registrant’s telephone number, including area code)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of
the registrant under any of the following provisions:

o    Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
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o   Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

o    Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

o    Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Item 8.01.  Other Events.

On May 18, 2011, Harris & Harris Group, Inc. (the “Company”) released the Quarterly Letter to Shareholders, which is
available on the Company’s website at www.HHVC.com.  A copy of the Quarterly Letter to Shareholders is attached
as Exhibit 99.1 to this Form 8-K, and the Company's press release issued May 18, 2011, is attached as Exhibit 99.2.

The Quarterly Letter to Shareholders may contain statements of a forward-looking nature relating to future
events.  These forward-looking statements are subject to the inherent uncertainties in predicting future results and
conditions.  These statements reflect the Company's current beliefs, and a number of important factors could cause
actual results to differ materially from those expressed in the Quarterly Letter to Shareholders.  Please see the
Company's Annual Report on Form 10-K for the year ended December 31, 2010, as well as subsequent SEC filings,
filed with the Securities and Exchange Commission for a more detailed discussion of the risks and uncertainties
associated with the Company's business, including but not limited to, the risks and uncertainties associated with
venture capital investing and other significant factors that could affect the Company's actual results.  Except as
otherwise required by Federal securities laws, the Company undertakes no obligation to update or revise these
forward-looking statements to reflect new events or uncertainties.  

Additional Information

The reference to the website www.HHVC.com has been provided as a convenience, and the information contained on
such website is not incorporated by reference into this Form 8-K.

Item 9.01.  Financial Statements and Exhibits.

(a) Not applicable.

(b) Not applicable.

(c) Not applicable.

(d) Exhibits.

Exhibit No.                                           Description

99.1 Quarterly Letter to Shareholders
99.2 Press Release, dated May 18, 2011
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be
signed on its behalf by the undersigned hereunto duly authorized.

Date:          May 18, 2011 HARRIS & HARRIS GROUP, INC.

By: /s/ Douglas W. Jamison
       Douglas W. Jamison
       Chief Executive Officer
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EXHIBIT INDEX

Exhibit No.                                           Description

99.1 Quarterly Letter to Shareholders
99.2 Press Release, dated May 18, 2011

0pt" align="left">Notwithstanding the foregoing, a unit agreement may limit or otherwise affect the ability of a holder
of units issued under that agreement to enforce its rights, including any right to bring a legal action, with respect to
those units or any securities, other than debt securities, that are included in those units. Limitations of this kind will be
described in the applicable prospectus supplement.

Unit Agreements Will Not Be Qualified Under Trust Indenture Act

No unit agreement will be qualified as an indenture, and no unit agent will be required to qualify as a trustee, under
the Trust Indenture Act. Therefore, holders of units issued under unit agreements will not have the protections of the
Trust Indenture Act with respect to their units.
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Mergers and Similar Transactions Permitted; No Restrictive Covenants or Events of Default

The unit agreements will not restrict our ability to merge or consolidate with, or sell our assets to, another corporation
or other entity or to engage in any other transactions. If at any time we merge or consolidate with, or sell our assets
substantially as an entirety to, another corporation or other entity, the successor entity will succeed to and assume our
obligations under the unit agreements. We will then be relieved of any further obligation under these agreements.

The unit agreements will not include any restrictions on our ability to put liens on our assets, including our interests in
our subsidiaries, nor will they restrict our ability to sell our assets. The unit agreements also will not provide for any
events of default or remedies upon the occurrence of any events of default.

Governing Law

The unit agreements and the units will be governed by California law.

Form, Exchange and Transfer

We will issue each unit in global—i.e., book-entry—form only. Units in book-entry form will be represented by a global
security registered in the name of a depositary, which will be the holder of all the units represented by the global
security. Those who own beneficial interests in a unit will do so through participants in the depositary’s system, and
the rights of these indirect owners will be governed solely by the applicable procedures of the depositary and its
participants.

Each unit and all securities comprising the unit will be issued in the same form.

If we issue any units in registered, non-global form, the following will apply to them.

•The units will be issued in the denominations stated in the applicable prospectus supplement. Holders may exchange
their units for units of smaller denominations or combined into fewer units of larger denominations, as long as the
total amount is not changed.

•Holders may exchange or transfer their units at the office of the unit agent. Holders may also replace lost, stolen,
destroyed or mutilated units at that office. We may appoint another entity to perform these functions or perform
them ourselves.

•Holders will not be required to pay a service charge to transfer or exchange their units, but they may be required to
pay for any tax or other governmental charge associated with the transfer or exchange. The transfer or exchange,
and any replacement, will be made only if our transfer agent is satisfied with the holder’s proof of legal ownership.
The transfer agent may also require an indemnity before replacing any units.

•If we have the right to redeem, accelerate or settle any units before their maturity, and we exercise our right as to
less than all those units or other securities, we may block the exchange or transfer of those units during the period
beginning 15 days before the day we mail the notice of exercise and ending on the day of that mailing, in order to
freeze the list of holders to prepare the mailing. We may also refuse to register transfers or exchange of any unit
selected for early settlement, except that we will continue to permit transfers and exchanges of the unsettled portion
of any unit being partially settled. We may also block the transfer or exchange of any unit in this manner if the unit
includes securities that are or may be selected for early settlement.
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Only the depositary will be entitled to transfer or exchange a unit in global form, since it will be the sole holder of the
unit.

Payments and Notices

In making payments and giving notices with respect to our units, we will follow the procedures we plan to use with
respect to our debt securities, where applicable. We describe those procedures below under “Description of Debt
Securities.”
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DESCRIPTION OF DEBT SECURITIES

The following sets forth the material terms and provisions of the indenture under which the Debt Securities of the
Operating Partnership or of Essex are to be issued. The specific terms of the Debt Securities will be set forth in a
Prospectus Supplement relating to such Debt Securities. Unless otherwise specified in the applicable Prospectus
Supplement, the Debt Securities are to be issued under an indenture, as amended or supplemented from time to time
among the Operating Partnership, Essex and a trustee chosen by the Operating Partnership and Essex and qualified to
act as trustee under the Trust Indenture Act of 1939, as amended (the “TIA”) (together with any other trustee(s)
appointed in a supplemental indenture with respect to a particular series, the “Trustee”).  The Operating Partnership has
an existing indenture, which has been filed as an exhibit to our current report on Form 8-K, filed November 2, 2005. 
Debt securities may be issued pursuant to this existing indenture or one or more additional indentures.  The indenture
that applies to the specific Debt Securities being issued is referred to herein as the "Indenture."  The Indenture is
subject to, and governed by, the TIA. The statements made hereunder relating to the Indenture and the Debt Securities
to be issued hereunder are summaries of all material general provisions thereof and do not purport to be complete and
are subject to, and are qualified in their entirety by reference to, all provisions of the Indenture and such Debt
Securities. The material terms of a specific series or class of Debt Securities will be set forth in the related Prospectus
Supplement.  The related Prospectus Supplement may also set forth the terms and provisions of the Indenture that
supersede or modify those set forth below.  Capitalized terms used but not defined herein shall have the respective
meanings set forth in the Indenture.

General

The Debt Securities may be non-convertible or convertible into or exercisable or exchangeable for securities of Essex
or the Operating Partnership. The Debt Securities will be direct, unsecured obligations of the Operating Partnership.
Except for any series of Debt Securities which is specifically subordinated to other indebtedness of the Operating
Partnership, the Debt Securities will rank pari passu with all other unsecured and unsubordinated indebtedness of the
Operating Partnership. Under the Indenture, the Debt Securities may be issued without limit as to aggregate principal
amount, in one or more series, in each case as established from time to time in or pursuant to authority granted by a
resolution of the Board of Directors of Essex as sole general partner of the Operating Partnership or as established in
one or more indentures supplemental to the Indenture. All Debt Securities of any one series need not be issued at the
same time and, unless otherwise provided, a series may be reopened, without the consent of the holders of the Debt
Securities of such series, for issuances of additional Debt Securities of such series.

The Debt Securities of the Operating Partnership may be unconditionally guaranteed by Essex as to payment of
principal, premium, if any, and interest.

The Indenture provides that there may be more than one Trustee thereunder, each with respect to one or more series of
Debt Securities. Any Trustee under the Indenture may resign at any time by giving written notice or may be removed
with respect to the Debt Securities of any series at any time by the act of the holders of a majority in aggregate
principal amount of Outstanding Securities of such series, and a successor Trustee will be appointed to act with
respect to such series. In the event that two or more persons are acting as Trustee with respect to different series of
Debt Securities, each such Trustee shall be a trustee of a trust under the Indenture separate and apart from any trust
administered by any other Trustee, and, except as otherwise indicated herein, any action described herein to be taken
by the Trustee may be taken by each such Trustee with respect to, and only with respect to, the one or more series of
Debt Securities for which it is Trustee under the Indenture.

Terms
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Reference is made to the Prospectus Supplement relating to the series of Debt Securities being offered for the specific
terms thereof, including, but not limited to:

(1) the title of such Debt Securities, whether such Debt Securities are senior securities or subordinated securities and
whether such Debt Securities are guaranteed by a guarantee;

(2) the aggregate principal amount of such Debt Securities and any limit on such aggregate principal amount;

(3) the percentage of the principal amount at which such Debt Securities will be issued and, if other than the principal
amount thereof, the portion of the principal amount thereof payable upon declaration of acceleration of the maturity
thereof;

(4) the date or dates, or the method for determining such date or dates, on which the principal of such Debt Securities
will be payable;

27

Edgar Filing: HARRIS & HARRIS GROUP INC /NY/ - Form 8-K

9



Table of Contents

(5) the rate or rates (which may be fixed or variable), or the method by which such rate or rates shall be determined, at
which such Debt Securities will bear interest, if any;

(6) the date or dates, or the method for determining such date or dates, from which any such interest will accrue, the
interest payment dates on which any such interest will be payable, the regular record dates for such interest payment
dates, or the method by which such date shall be determined, the person to whom such interest shall be payable, and
the basis upon which interest shall be calculated if other than that of a 360-day year of twelve 30-day months;

(7) the place or places where (i) the principal of (and premium, if any) and interest, if any, on such Debt Securities
will be payable, (ii) such Debt Securities may be surrendered for registration of transfer or exchange, and (iii) notices
or demands to or upon the Operating Partnership in respect of such Debt Securities, any applicable Guarantees and the
Indenture may be served;

(8) the period or periods within which, or the date or dates on which, the price or prices at which and the other terms
and conditions upon which such Debt Securities may be redeemed, as a whole or in part, at the option of the Operating
Partnership, if the Operating Partnership is to have such an option;

(9) the obligation, if any, of the Operating Partnership to redeem, repay or repurchase such Debt Securities pursuant to
any sinking fund or analogous provisions or at the option of a holder thereof, and the period or periods within which,
or the date or dates on which, the price or prices at which and the terms and conditions upon which such Debt
Securities are required to be redeemed, repaid or purchased, as a whole or in part, pursuant to such obligation;

(10) if other than U.S. dollars, the currency or currencies in which such Debt Securities are denominated and/or
payable, which may be a foreign currency or units of two or more foreign currencies or a composite currency or
currencies, and the terms and conditions relating thereto;

(11) whether the amount of payments of principal of (and premium, if any) or interest, if any, on such Debt Securities
may be determined with reference to an index, formula or other method (which index, formula or method may, but
need not be, based on a currency, currencies, currency unit or units or composite currency or currencies) and the
manner in which such amounts shall be determined;

(12) any additions to, modifications of or deletions from the terms of such Debt Securities with respect to the Events
of Default or covenants or other provisions set forth in the Indenture;

(13) whether such Debt Securities will be issued in certificated and/or book-entry form;

(14) whether such Debt Securities will be in registered or bearer form and, if in registered form, the denominations
thereof if other than $1,000 and any integral multiple thereof and, if in bearer form, the denominations thereof and
terms and conditions relating thereto;

(15) the applicability, if any, of the defeasance and covenant defeasance provisions of the Indenture, or any
modification thereof;

(16) the terms and conditions, if any, upon which such Debt Securities may be subordinated to other indebtedness of
the Operating Partnership;

(17) whether such Debt Securities will be guaranteed by Essex;
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(18) whether and under what circumstances the Operating Partnership will pay additional amounts as contemplated in
the Indenture on such Debt Securities in respect of any tax, assessment or governmental charge and, if so, whether the
Operating Partnership will have the option to redeem such Debt Securities in lieu of making such payment; and

(19) any other terms of such Debt Securities not inconsistent with the provisions of the Indenture. The Debt Securities
may provide for less than the entire principal amount thereof to be payable upon declaration of acceleration of the
maturity thereof (“Original Issue Discount Securities”). Special U.S. federal income tax, accounting and other
considerations applicable to the Original Issue Discount Securities will be described in the applicable Prospectus
Supplement.

The Indenture does not contain any provisions that would limit the ability of the Operating Partnership to incur
indebtedness or that would afford holders of Debt Securities protection in the event of a highly leveraged or similar
transaction involving the Operating Partnership. However, such provisions may be provided with respect to a
particular series of Debt Securities, and certain restrictions on ownership and transfers of Essex’s Common Stock and
preferred stock, designed to preserve Essex’s status as a REIT, may prevent or hinder a change of control. Reference is
made to the applicable Prospectus Supplement for information with respect to any deletions from, modifications of or
additions to the Events of Default or covenants of the Operating Partnership that are described below, including any
addition of a covenant or other provision providing event risk or similar protection.
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Guarantees

If specified in the applicable Prospectus Supplement, the Debt Securities may be unconditionally and irrevocably
guaranteed by Guarantees of Essex, on a senior or subordinated basis, which will guarantee the due and punctual
payment of principal of, premium, if any, and interest on such Debt Securities, and the due and punctual payment of
any sinking fund payments thereon, when and as the same shall become due and payable whether at a maturity date,
by declaration of acceleration, call for redemption or otherwise. The applicability and terms of any such Guarantee
relating to a series of Debt Securities will be set forth in the Prospectus Supplement relating to such Debt Securities.

Denominations, Interest, Registration and Transfer

Unless otherwise described in the applicable Prospectus Supplement, the Debt Securities of any series will be issuable
in denominations of $1,000 and integral multiples thereof.

Unless otherwise specified in the applicable Prospectus Supplement, the principal of (and premium, if any) and
interest on any series of Debt Securities will be payable at the corporate trust office of the Trustee, provided that, at
the option of the holder, payment of interest may be made by check mailed to the address of the person entitled thereto
as it appears in the security register or by wire transfer of funds to such person at an account maintained within the
United States.

All amounts paid by the Operating Partnership to a paying agent or a Trustee for the payment of the principal of or
any premium or interest on any Debt Security which remain unclaimed at the end of two years after the principal,
premium or interest has become due and payable will be repaid to the Operating Partnership, and the holder of the
Debt Security thereafter may look only to the Operating Partnership for payment thereof. 

Any interest not punctually paid or duly provided for on any interest payment date with respect to a Debt Security
(“Defaulted Interest”) will forthwith cease to be payable to the holder on the applicable regular record date and may
either be paid to the person in whose name such Debt Security is registered at the close of business on a special record
date (the “Special Record Date”) for the payment of such Defaulted Interest to be fixed by the Trustee, notice whereof
shall be given to the holder of such Debt Security not less than 10 days prior to such Special Record Date, or may be
paid at any time in any other lawful manner, all as more completely described in the Indenture.

Subject to certain limitations imposed upon Debt Securities issued in book-entry form, the Debt Securities of any
series will be exchangeable for other Debt Securities of the same series, of a like aggregate principal amount and
tenor, of any authorized denominations upon surrender of such Debt Securities at the corporate trust office of the
Trustee. In addition, subject to certain limitations imposed upon Debt Securities issued in book-entry form, the Debt
Securities of any series may be surrendered for conversion or registration of transfer thereof at the corporate trust
office of the Trustee referred to above. Every Debt Security surrendered for conversion, redemption, registration of
transfer or exchange shall be duly endorsed or accompanied by a written instrument of transfer. No service charge will
be made for any registration of transfer or exchange of any Debt Securities, but the Operating Partnership may require
payment of a sum sufficient to cover any tax or other governmental charge payable in connection therewith. If the
applicable Prospectus Supplement refers to any transfer agent (in addition to the Trustee) initially designated by the
Operating Partnership with respect to any series of Debt Securities, the Operating Partnership may at any time rescind
the designation of any such transfer agent or approve a change in the location through which any such transfer agent
acts, except that the Operating Partnership will be required to maintain a transfer agent in each place of payment for
such series. The Operating Partnership may at any time designate additional transfer agents with respect to any series
of Debt Securities.
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Neither the Operating Partnership nor the Trustee shall be required to (i) issue, register the transfer of or exchange
Debt Securities of any series during a period beginning at the opening of business 15 days before any selection of
Debt Securities of that series to be redeemed and ending at the close of business of the day of mailing of the relevant
notice of redemption; (ii) register the transfer of or exchange any Debt Security, or portion thereof, called for
redemption, except the unredeemed portion of any Debt Security being redeemed in part; or (iii) issue, register the
transfer of or exchange any Debt Security which has been surrendered for repayment at the option of the holder,
except that portion, if any, of such Debt Security which is not to be so repaid.
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Merger, Consolidation or Sale

The Operating Partnership may consolidate with, or sell, lease or convey all or substantially all of its assets to, or
merge with or into, any other person, provided that (a) either the Operating Partnership shall be the continuing person,
or the successor (if other than the Operating Partnership) formed by or resulting from any such consolidation or
merger or which shall have received the transfer of such assets shall expressly assume payment of the principal of
(and premium, if any) and interest on all of the Debt Securities and the due and punctual performance and observance
of all of the covenants and conditions contained in the Indenture; (b) immediately after giving effect to such
transaction and treating any indebtedness which becomes an obligation of the Operating Partnership or any subsidiary
as a result thereof as having been incurred by the Operating Partnership or such subsidiary at the time of such
transaction, no Event of Default under the Indenture, and no event which, after notice or the lapse of time, or both,
would become such an Event of Default, shall have occurred and be continuing; and (c) an officers’ certificate of Essex
as General Partner of the Operating Partnership and an opinion of counsel covering such conditions shall be delivered
to the Trustee.

Certain Covenants

Existence. Except as permitted under “Merger, Consolidation or Sale,” the Indenture requires each of the Operating
Partnership and Essex (if Essex has guaranteed any Debt Securities) to do or cause to be done all things necessary to
preserve and keep in full force and effect its existence, rights (partnership and statutory) and franchises; provided,
however, that each of the Operating Partnership and Essex shall not be required to preserve any right or franchise if
the Board of Directors of Essex determines that the preservation thereof is no longer desirable in the conduct of the
business of the Operating Partnership and that the loss thereof is not disadvantageous in any material respect to the
holders of the Debt Securities.

Maintenance of Properties. The Indenture requires each of the Operating Partnership and Essex (if Essex has
guaranteed any Debt Securities) to cause all of its material properties used or useful in the conduct of its business or
the business of any subsidiary to be maintained and kept in good condition, repair and working order, all as in the
judgment of the Operating Partnership may be necessary so that the business carried on in connection therewith may
be properly and advantageously conducted at all times; provided, however, that the Operating Partnership or Essex, as
the case may be, and its subsidiaries shall not be prevented from selling or otherwise disposing of their properties for
value in the ordinary course of business.

Insurance. The Indenture requires the Operating Partnership and each of its Subsidiaries to keep its insurable
properties insured against loss or damage with commercially reasonable amounts and types of insurance provided by
insurers of recognized responsibility.

Payment of Taxes and Other Claims. The Indenture requires each of the Operating Partnership and Essex (if Essex has
guaranteed any Debt Securities) to pay or discharge or cause to be paid or discharged, before the same shall become
delinquent, (i) all taxes, assessments and governmental charges levied or imposed upon it or any subsidiary or upon its
income, profits or property or that of any Subsidiary and (ii) all lawful claims for labor, materials and supplies which,
if unpaid, might by law become a lien upon the property of the Operating Partnership or any subsidiary; provided,
however, that the Operating Partnership or Essex shall not be required to pay or discharge or cause to be paid or
discharged any tax, assessment, charge or claim whose amount or applicability is being contested in good faith.

Provision of Financial Information. The Operating Partnership will file with the Trustee copies of annual reports,
quarterly reports and other documents (the “Financial Reports”) which the Operating Partnership files with the
Securities and Exchange Commission (the “Commission”) or would be required to file with the Commission pursuant to
Sections 13 or 15(d) of the Exchange Act if the Operating Partnership were subject to such sections; provided,
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however, that if the Operating Partnership is not subject to such sections, it may, in lieu of filing Financial Reports of
the Operating Partnership with the Trustee, file Financial Reports of Essex if they would be materially the same as
those that would have been filed by the Operating Partnership with the Commission pursuant to Sections 13 or 15(d)
of the Exchange Act.

Additional Covenants. Reference is made to the applicable Prospectus Supplement for information with respect to any
additional covenants specific to a particular series of Debt Securities.

Events of Default, Notice and Waiver

Unless otherwise provided in the Prospectus Supplement, the Indenture provides that the following events are “Events
of Default” with respect to any series of Debt Securities issued thereunder: (a) default for 30 days in the payment of
any interest on any Debt Security of such series; (b) default in the payment of any principal of (or premium, if any,
on) any Debt Security of such series when due; (c) default in making any sinking fund payment as required for any
Debt Security of such series; (d) default in the performance of any other covenant or warranty of the Operating
Partnership or Essex contained in the Indenture with respect to any Debt Security of such series, continued for 60 days
after written notice as provided in the Indenture; (e) default in the payment of an aggregate principal amount
exceeding (i) $50 million with respect to indebtedness secured by real property and (ii) $25 million with respect to all
other indebtedness, and, in either case, such indebtedness is not discharged or such default in payment is not cured or
rescinded, prior to acceleration of such indebtedness; (f) certain events of bankruptcy, insolvency or reorganization, or
court appointment of a receiver, liquidator or trustee of the Operating Partnership and Essex (if Essex has guaranteed
any Debt Securities), or any Significant Subsidiary or all or substantially all of any of their respective property; and
(g) any other Event of Default provided with respect to a particular series of Debt Securities.
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The term “Significant Subsidiary” means each significant Subsidiary (as defined in Regulation S-X promulgated under
the Securities Act) of the Operating Partnership or Essex, as the case may be.

If an Event of Default under the Indenture with respect to Debt Securities of any series at the time outstanding occurs
and is continuing, then in every such case the Trustee or the holders of not less than a majority in principal amount of
the outstanding Debt Securities of that series may declare the principal amount (or, if the Debt Securities of that series
are Original Issue Discount Securities or indexed securities, such portion of the principal amount as may be specified
in the terms thereof) of all of the Debt Securities of that series to be due and payable immediately by written notice
thereof to Essex (if Essex has guaranteed any Debt Securities under such Indenture) and the Operating Partnership
(and to the Trustee if given by the holders). However, any time after such a declaration of acceleration with respect to
Debt Securities of such series has been made, but before a judgment or decree for payment of the money due has been
obtained by the Trustee, the holders of not less then a majority in principal amount of outstanding Debt Securities of
such series may rescind and annul such declaration and its consequences if (a) the Operating Partnership shall have
paid or deposited with the Trustee all required payments of the principal of (and premium, if any) and interest on the
Debt Securities of such series plus certain fees, expenses, disbursements and advances of the Trustee, its agents and
counsel and (b) all Events of Default, other than the nonpayment of accelerated principal or interest with respect to
Debt Securities of such series have been cured or waived as provided in the Indenture. The Indenture also provides
that the Holders of not less than a majority in principal amount of the outstanding Debt Securities of any series may
waive any past default with respect to such series and its consequences, except a default (x) in the payment of the
principal of (or premium, if any) or interest on any Debt Security of such series or (y) in respect of a covenant or
provision contained in the Indenture that cannot be modified or amended without the consent of the holder of each
outstanding Debt Security affected thereby.

The Trustee is required to give notice to the Holders of Debt Securities within 90 days of a default under the
Indenture; provided, however, that the Trustee may withhold notice to the Holders of any series of Debt Securities of
any default with respect to such series (except a default in the payment of the principal of (or premium, if any) or
interest on any Debt Security of such series or in the payment of any sinking fund installment in respect of any Debt
Security of such series) if the responsible officers of the Trustee in good faith determines such withholding to be in the
interest of such Holders.

The Indenture provides that no Holders of Debt Securities of any series may institute any proceedings, judicial or
otherwise, with respect to the Indenture or for any remedy thereunder, except in the case of failure of the Trustee, for
60 days, to act after it has received a written request to institute proceedings in respect of an Event of Default from the
holders of not less than a majority in principal amount of the outstanding Debt Securities of that series, as well as an
offer of reasonable indemnity. This provision, however, will not prevent any holder of Debt Securities from instituting
suit for the enforcement of payment of the principal of (and premium, if any) and interest on such Debt Securities at
the respective due date thereof.

Subject to provisions in the Indenture relating to its duties in case of default, the Trustee is under no obligation to
exercise any of its rights or powers under the Indenture at the request or direction of any Holders of Debt Securities of
any series then outstanding under the Indenture, unless such Holders shall have offered to the Trustee reasonable
security or indemnity. The Holders of not less than a majority in principal amount of the outstanding Debt Securities
of any series shall have the right to direct the time, method and place of conducting any proceeding for any remedy
available to the Trustee, or of exercising any trust or power conferred upon the Trustee. However, the Trustee may
refuse to follow any direction which is in conflict with any law or the Indenture, which may expose the Trustee to
personal liability or which may be unduly prejudicial to the holders of Debt Securities of such series not joining
therein.
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Within 120 days after the close of each fiscal year, the Operating Partnership and Essex (if Essex has guaranteed any
Debt Securities) must deliver to the Trustee a certificate, signed by one of several specified officers of Essex, stating
whether or not such officer has knowledge of any default under the Indenture and, if so, specifying each such default
and the nature and status thereof.

Modification of the Indenture

Modifications and amendments of provisions of the Indenture applicable to any series may be made only with consent
of the holders of not less than a majority in principal amount of all outstanding Debt Securities, which are affected by
such modification or amendment; provided, however, that no such modification or amendment may, without the
consent of the holder of each such Debt Security affected thereby: (a) change the stated maturity of the principal of, or
any installment of principal of or interest (or premium, if any) on, any such Debt Security; (b) reduce the principal
amount of, or the rate or amount of interest on, or any premium payable on redemption of, any such Debt Security, or
reduce the amount of principal of an Original Issue Discount Security that would be due and payable upon declaration
of acceleration of the maturity thereof or would be provable in bankruptcy, or adversely affect any right of repayment
of the holder of any such Debt Security; (c) change the place of payment, or the coin or currency, for payment of
principal of, premium, if any, or interest on any such Debt Security; (d) impair the right to institute suit for the
enforcement of any payment on or with respect to any such Debt Security on or after the stated maturity thereof; (e)
reduce the stated percentage in principal amount of outstanding Debt Securities of any series necessary to modify or
amend the Indenture, to waive compliance with certain provisions thereof or certain defaults and consequences
thereunder or to reduce the quorum or voting requirements set forth in the Indenture; or (f) modify any of the
foregoing provisions or any of the provisions relating to the waiver of certain past defaults or certain covenants,
except to increase the required percentage to effect such action or to provide that certain other provisions may not be
modified or waived without the consent of the holder of such Debt Security affected thereby.
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The holders of not less than a majority in principal amount of outstanding Debt Securities of a particular series have
the right to waive compliance by the Operating Partnership or Essex with certain covenants in the Indenture relating to
such series.

The Operating Partnership and Essex (if Essex has guaranteed any Debt Securities) and the Trustee without the
consent of any holder of Debt Securities may make modifications of and amendments to the Indenture for any of the
following purposes: (i) to evidence the succession of another person to the Operating Partnership as obligor under the
Indenture or succession of another person as guarantor; (ii) to add to the covenants of the Operating Partnership and
Essex (if Essex has guaranteed any Debt Securities) for the benefit of the holders of all or any series of Debt Securities
or to surrender any right or power conferred upon the Operating Partnership or Essex in the Indenture; (iii) to add
Events of Default for the benefit of the holders of all or any series of Debt Securities; (iv) to add or change any
provisions of the Indenture to facilitate the issuance of Debt Securities in bearer form, or to permit or facilitate the
issuance of Debt Securities in uncertificated form, provided that such action shall not adversely affect the interests of
the Holders of the Debt Securities of any series in any material respect; (v) to change or eliminate any provisions of
the Indenture, provided that any such change or elimination shall become effective only when there are not Debt
Securities outstanding of any series created prior thereto which are entitled to the benefit of such provision; (vi) to
secure the Debt Securities or guarantees; (vii) to establish the form or terms of Debt Securities of any series and any
related Guarantees; (viii) to provide for the acceptance of appointment by a successor Trustee or facilitate the
administration of the trust under the Indenture by more than one Trustee; (ix) to cure any ambiguity, defect or
inconsistency in the Indenture, provided that such action shall not adversely affect the interests of holders of Debt
Securities of any series in any material respect; and (x) to supplement any of the provisions of the Indenture to the
extent necessary to permit or facilitate defeasance and discharge of any series of such Debt Securities, provided that
such action shall not adversely affect the interests of the holders of the Debt Securities of any series in any material
respect.

The Indenture provides that in determining whether the holders of the requisite principal amount of outstanding Debt
Securities of a series have given any request, demand, authorization, direction, notice, consent or waiver thereunder or
whether a quorum is present at a meeting of holders of Debt Securities, (i) the principal amount of an Original Issue
Discount Security that shall be deemed to be outstanding shall be the amount of the principal thereof that would be
due and payable as of the date of such determination upon declaration of acceleration of the maturity thereof, (ii) the
principal amount of a Debt Security denominated in a foreign currency that shall be deemed outstanding shall be the
U.S. dollar equivalent, determined on the issue date for such Debt Security, of the principal amount (or, in the case of
an Original Issue Discount Security, the U.S. dollar equivalent on the issue date of such Debt Security of the amount
determined as provided in (i) above), (iii) the principal amount of an indexed security that shall be deemed
outstanding shall be the principal face amount of such indexed security at original issuance, unless otherwise provided
with respect to such indexed security pursuant to the Indenture, and (iv) Debt Securities owned by the Operating
Partnership or any other obligor upon the Debt Securities or any affiliate of the Operating Partnership or of such other
obligor shall be disregarded.

The Indenture contains provisions for convening meetings of the holders of Debt Securities of a series. The Trustee
may call a meeting at any time. Also, upon request, the Operating Partnership or the holders of at least 25% in
principal amount of the outstanding Debt Securities of such series, may call a meeting in any such case upon notice
given as provided in the Indenture. Except for any consent that must be given by the holder of each Debt Security
affected by certain modifications and amendments of the Indenture, any resolution presented at a meeting or
adjourned meeting duly reconvened at which a quorum is present may be adopted by the affirmative vote of the
holders of a majority in principal amount of the outstanding Debt Securities of that series; provided, however, that,
except as referred to above with respect to the modifications of or amendments to the Indenture, any resolution with
respect to any request, demand, authorization, direction, notice, consent, waiver or other action that may be made,
given or taken by the holders of a specified percentage, which is less than a majority, in principal amount of the
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outstanding Debt Securities of a series may be adopted at a meeting or adjourned meeting duly reconvened at which a
quorum is present by the affirmative vote of the holders of such specified percentage in principal amount of the
outstanding Debt Securities of that series. Any resolution passed or decision taken at any meeting of holders of Debt
Securities of any series duly held in accordance with the Indenture will be binding on all holders of Debt Securities of
that series. The quorum at any meeting called to adopt a resolution, and at any reconvened meeting, will be persons
holding or representing a majority in principal amount of the outstanding Debt Securities of a series; provided,
however, that if any action is to be taken at such meeting with respect to a consent or waiver which may be given by
the holders of not less than a specified percentage in principal amount of the outstanding Debt Securities of a series,
the persons holding or representing such specified percentage in principal amount of the outstanding Debt Securities
of such series will constitute a quorum.
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Notwithstanding the foregoing provisions, if any action is to be taken at a meeting of holders of Debt Securities of any
series with respect to any request, demand, authorization, direction, notice, consent, waiver or other action that the
Indenture expressly provides may be made, given or taken by the Holders of a specified percentage in principal
amount of all outstanding Debt Securities affected thereby, or of the holders of such series and one or more additional
series: (i) there shall be no minimum quorum requirement for such meeting and (ii) the principal amount of the
outstanding Debt Securities of such series that vote in favor of such request, demand, authorization, direction, notice,
consent, waiver or other action shall be taken into account in determining whether such request, demand,
authorization, direction, notice, consent, waiver or other action has been made, given or taken under the Indenture.

Discharge, Defeasance and Covenant Defeasance

Unless otherwise provided in the Prospectus Supplement, the Operating Partnership or Essex (if Essex has guaranteed
any Debt Securities under such Indenture) may discharge certain obligations to holders of any series of Debt
Securities that have not been delivered already to the Trustee for cancellation and that either have become due and
payable or will become due and payable within one year (or are scheduled for redemption within one year). Essex and
the Operating Partnership can accomplish this by irrevocably depositing with the Trustee, in trust, funds in such
currency or currencies, currency unit or units or composite currency or currencies in which such Debt Securities are
payable in an amount sufficient to pay the entire indebtedness on such Debt Securities in respect of principal (and
premium, if any) and interest to the date of such deposit (if such Debt Securities have become due and payable) or to
the stated maturity or redemption date, as the case may be, and the Operating Partnership has met the other conditions
specified in the Indenture.

The Indenture provides that, unless otherwise provided in the Prospectus Supplement, the Operating Partnership may
under certain circumstances elect either: (a) to defease and be discharged from any and all obligations with respect
to certain Debt Securities (except for the obligation to pay principal of (and premiums, if any) and interest, if any, on
such Debt Securities; to pay additional amounts, if any, upon the occurrence of certain events of tax, assessment or
governmental charge with respect to such Debt Securities; and the obligations to register the transfer or exchange of
such Debt Securities, to replace temporary or mutilated, destroyed, lost or stolen Debt Securities, to maintain an office
or agency in respect of such Debt Securities, to compensate the Trustee and to hold moneys for payment in trust)
(“defeasance”) or (b) to be released from its obligations with respect to such Debt Securities of the Indenture (being the
restrictions described under “Certain Covenants”) or, if provided pursuant to of the Indenture, its obligations with
respect to any other covenant, and any omission to comply with such obligations shall not constitute a default or an
Event of Default with respect to such Debt Securities (“covenant defeasance”), in either case upon the irrevocable
deposit by the Operating Partnership or Essex, as the case may be, with the Trustee, in trust, of any amount, in such
currency or currencies, currency unit or units or composite currency or currencies in which such Debt Securities are
payable at stated maturity, or Government Obligations (as defined below), or both applicable to such Debt Securities
which through the scheduled payment of principal and interest in accordance with their terms will provide money in
an amount sufficient to pay the principal of (and premium, if any) and interest on such Debt Securities, and any
mandatory sinking fund or analogous payments thereon, on the scheduled due dates therefor.

Such a trust may be established only if, among other things, the Operating Partnership has delivered to the Trustee an
opinion of counsel (as specified in the Indenture) to the effect that the holders of such Debt Securities will not
recognize income, gain or loss for U.S. federal income tax purposes as a result of such defeasance or covenant
defeasance and will be subject to U.S. federal income tax on the same amounts, in the same manner and at the same
times as would have been the case if such defeasance or covenant defeasance had not occurred, and such opinion of
counsel, in the case of defeasance, must refer to and be based upon a ruling of the Internal Revenue Service or a
change in applicable United States federal income tax law occurring after the date of the Indenture.
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“Government Obligations” means securities which are: (i) direct obligations of the United States of America or the
government which issued the foreign currency in which the Debt Securities of a particular series are payable, for the
payment of which its full faith and credit is pledged or (ii) obligations of a person controlled or supervised by and
acting as an agency or instrumentality of the United States of America or such government that issued the foreign
currency in which the Debt Securities of such series are payable, the payment of which is unconditionally guaranteed
as a full faith and credit obligation by the United States of America or such other government, which, in either case,
are not callable or redeemable at the option of the issuer thereof. Such obligations also shall include a depositary
receipt issued by a bank or trust company as custodian with respect to any such Government Obligation or a specific
payment of interest on or principal of any such Government Obligation held by such custodian for the account of the
holder of a depositary receipt, provided that (except as required by law) such custodian is not authorized to make any
deduction from the amount payable to the holder of such depositary receipt from any amount received by the
custodian in respect of the Government Obligation or the specific payment of interest on or principal of the
Government Obligation evidenced by such depositary receipt.
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Unless otherwise provided in the applicable Prospectus Supplement, if after the Operating Partnership or Essex, as the
case may be, has deposited funds and/or Government Obligations to effect defeasance or covenant defeasance with
respect to Debt Securities of any series: (a) the holder of a Debt Security of such series is entitled to, and does, elect
pursuant to the Indenture or the terms of such Debt Security to receive payment in a currency, currency unit or
composite currency other than that in which such deposit has been made in respect of such Debt Security; or (b) a
Conversion Event (as defined below) occurs in respect of the currency, currency unit or composite currency in which
such deposit has been made, the indebtedness represented by such Debt Security shall be deemed to have been, and
will be, fully discharged and satisfied through the payment of the principal of (and premium, if any) and interest on
such Debt Security as the same becomes due out of the proceeds yielded by converting the amount so deposited in
respect of such Debt Security into the currency, currency unit or composite currency in which such Debt Security
becomes payable as a result of such election or such cessation of usage based on the applicable market exchange rate.
“Conversion Event” means the cessation of use of: (i) a currency, currency unit or composite currency either by the
government of the country which issued such currency for the settlement of transactions by a central bank or other
public institution of or within the international banking community; (ii) the Euro either within the European
Community or for the settlement of transactions by public institutions of or within the European Community; or (iii)
any currency unit or composite currency for the purposes for which it was established. Unless otherwise provided in
the applicable Prospectus Supplement, all payments of principal of (and premium, if any) and interest on any Debt
Security that is payable in a foreign currency that cease to be used by its government of issuance shall be made in U.S.
dollars.

The applicable Prospectus Supplement may describe further the provisions, if any, permitting such defeasance or
covenant defeasance, including any modifications to the provisions described above, with respect to the Debt
Securities of a particular series.

Subordination

The terms and conditions, if any, upon which the Debt Securities are subordinated to other indebtedness of the
Operating Partnership will be set forth in the applicable Prospectus Supplement relating thereto. Such terms will
include a description of the indebtedness ranking senior to the Debt Securities, the restrictions on payments to the
holders of such Debt Securities while a default with respect to such senior indebtedness is continuing, the restrictions,
if any, on payments to the holders of such Debt Securities following an Event of Default, and provisions requiring
holders of such Debt Securities to remit certain payments to holders of senior indebtedness.

CERTAIN PROVISIONS OF ESSEX’S CHARTER AND BYLAWS

Certain provisions of Essex’s Charter and Bylaws might discourage certain types of transactions that involve an actual
or threatened change of control of Essex. The ownership limit may delay or impede a transaction or a change in
control of Essex that might involve a premium price for Essex’s capital stock or otherwise be in the best interest of the
stockholders. See “Description of Capital Stock — Restrictions on Transfer.” Pursuant to Essex’s Charter and Bylaws,
Essex’s Board of Directors is divided into three classes of directors, each class serving staggered three-year terms. The
staggered terms of directors may reduce the possibility of a tender offer or an attempt to change control of Essex. The
issuance of Preferred Stock by the Board of Directors may also have the effect of delaying, deferring or preventing a
change in control of Essex. See “Description of Preferred Stock – General.”

CERTAIN MATERIAL FEDERAL INCOME TAX CONSIDERATIONS

The following is a summary of certain material federal income tax considerations relating to the qualification and
taxation of Essex as a REIT which may be material to purchasers of its securities. This summary is based on current
law, is for general information only and is not tax advice. The tax treatment of a holder of Essex’s debt or equity
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securities will vary depending upon the terms of the specific securities acquired by such holder, as well as the holder’s
particular situation. Because this is a summary that is intended to address only the material federal income tax
consequences generally relevant to purchasers of Essex’s securities, it may not contain all of the information that may
be pertinent to you. This discussion does not attempt to address all aspects of U.S. federal income taxation relating to
holders of Essex’s securities. Additional material federal income tax considerations relevant to holders of particular
offerings of Essex’s debt or equity securities will be addressed in the applicable Prospectus Supplement for those
securities. This discussion does not cover state or local tax laws or any U.S. federal tax laws other than income tax
laws. You are urged to review the applicable Prospectus Supplement in connection with the purchase of any of Essex’s
securities, and to consult your own tax advisor regarding the specific tax consequences to you of investing in Essex’s
securities, of Essex’s election to be taxed as a REIT and regarding potential changes in the applicable tax laws.

General

Essex elected to be taxed as a REIT commencing with its taxable year ended December 31, 1994. Essex believes that
it has operated in a manner that permits it to satisfy the requirements for taxation as a REIT under the applicable
provisions of the Code.  Qualification and taxation as a REIT depend upon Essex’s ability to meet, through actual
annual operating results, distribution levels and diversity of stock ownership, and the various qualification tests
imposed under the Code discussed below. Although Essex intends to continue to operate to satisfy such requirements,
no assurance can be given that the actual results of Essex’s operations for any particular taxable year will satisfy such
requirements. See “Certain Material Federal Income Tax Considerations — Failure to Qualify.”
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The provisions of the Code, the U.S. Treasury regulations promulgated thereunder, and other U.S. federal income tax
laws relating to qualification and operation as a REIT, are highly technical and complex. The following discussion
sets forth the material aspects of the laws that govern the U.S. federal income tax treatment of a REIT. This summary
is qualified in its entirety by the applicable Code provisions, rules and U.S. Treasury regulations thereunder, and
administrative and judicial interpretations thereof. Further, the anticipated income tax treatment described in this
prospectus may be changed, perhaps retroactively, by legislative, administrative or judicial action at any time.

Baker & McKenzie LLP has acted as Essex’s tax counsel in connection with the filing of this prospectus. In connection
with this filing, Baker & McKenzie LLP will opine that Essex has been organized and has operated in conformity with
the requirements for qualification and taxation as a REIT under the Code for each of Essex’s taxable years beginning
with the taxable year ended December 31, 1994 through Essex’s taxable year ended December 31, 2009.  If Essex
continues to be organized and operated after December 31, 2009 in the same manner as it has prior to that date, Essex
will continue to qualify as a REIT. The opinion of Baker & McKenzie LLP will be based on various assumptions and
representations made by Essex as to factual matters, including representations made by Essex in a factual certificate
provided by one of Essex’s officers. Moreover, Essex’s qualification and taxation as a REIT depend upon its ability to
meet the various qualification tests imposed under the Code and discussed below, relating to its actual annual
operating results, asset diversification, distribution levels, and diversity of stock ownership, the results of which have
not been and will not be reviewed by Baker & McKenzie LLP. Accordingly, neither Baker & McKenzie LLP nor
Essex can assure you that the actual results of Essex’s operations for any particular taxable year will satisfy these
requirements. See “Certain Material Federal Income Tax Considerations — Failure to Qualify.”

In brief, if certain detailed conditions imposed by the REIT provisions of the Code are satisfied, entities, such as
Essex, that invest primarily in real estate and that otherwise would be treated for U.S. federal income tax purposes as
corporations, generally are not taxed at the corporate level on their “REIT taxable income” that is distributed currently to
stockholders. If Essex fails to qualify as a REIT in any year, however, it will be subject to U.S. federal income tax as
if it were an ordinary corporation and its stockholders will be taxed in the same manner as stockholders of ordinary
corporations. In that event, Essex could be subject to potentially significant tax liabilities, the amount of cash available
for distribution to its stockholders could be reduced and Essex would not be obligated to make any distributions.
Moreover, Essex could be disqualified from taxation as a REIT for four taxable years. See “Certain Material Federal
Income Tax Considerations — Failure to Qualify.”

Taxation of Essex

The following is a general summary of the Code provisions that govern the federal income tax treatment of a REIT
and its stockholders.

In any year in which Essex qualifies as a REIT, it generally will not be subject to U.S. federal income tax on that
portion of its net income that it distributes to stockholders. This treatment substantially eliminates the “double taxation”
(at the corporate and stockholder levels) that generally results from investment in a corporation. However, Essex will
be subject to U.S. federal income tax as follows:

1.           First, Essex will be taxed at regular corporate rates on any undistributed REIT taxable income, including
undistributed net capital gain. (However, Essex can elect to “pass through” any of its taxes paid on its undistributed net
capital gain income to its stockholders on a pro rata basis in which case, as explained further below, such taxes would
be credited or refunded to the stockholder.).

2.           Second, under certain circumstances, Essex may be subject to the “alternative minimum tax” on its items of tax
preference.
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3.           Third, if Essex has (a) net income from the sale or other disposition of “foreclosure property” (including foreign
currency gain that is attributable to otherwise permitted income from foreclosure property) which is held primarily for
sale to customers in the ordinary course of business or (b) other nonqualifying income from foreclosure property,
Essex will be subject to tax at the highest corporate rate on such income.  Foreclosure property generally is property
acquired on foreclosure or otherwise on default on a loan secured by such real property or a lease of such property.
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4.           Fourth, if Essex has net income from “prohibited transactions,” which are, in general, sales or other dispositions
of property held primarily for sale to customers in the ordinary course of business, generally other than foreclosure
property and property involuntarily converted, such income will be subject to a 100% penalty tax.

5.           Fifth, if Essex should fail to satisfy the 75% gross income test or the 95% gross income test (as discussed
below), but nonetheless maintains its qualification as a REIT because certain other requirements have been met, Essex
will be subject to a 100% tax on an amount equal to (a) the gross income attributable to the greater of the amount by
which Essex fails the 75% gross income test or the amount by which 95% of its gross income exceeds the amount of
income qualifying under the 95% gross income test multiplied by (b) a fraction intended to reflect its profitability.

6.           Sixth, if Essex should fail to satisfy the asset test (as discussed below) but nonetheless maintains its
qualification as a REIT because certain other requirements have been met, Essex may be subject to a tax that would be
the greater of (a) $50,000; or (b) an amount determined by multiplying the highest rate of tax for corporations by the
net income generated by the assets for the period beginning on the first date of the failure and ending on the day Essex
disposes of the assets (or otherwise satisfy the requirements for maintaining REIT qualification).

7.           Seventh, if Essex should fail to satisfy one or more requirements for REIT qualification, other than the 95%
and 75% gross income tests and other than the asset test, but nonetheless maintains its qualification as a REIT because
certain other requirements have been met, Essex may be subject to a $50,000 penalty for each failure.

8.           Eighth, if Essex should fail to distribute during each calendar year at least the sum of (1) 85% of its ordinary
income for such year, (2) 95% of its net capital gain income for such year, and (3) any undistributed taxable income
from prior periods, Essex will be subject to a nondeductible 4% excise tax on the excess of such required distribution
over the amounts distributed.

9.           Ninth, assuming Essex does not elect to instead be taxed at the time of the acquisition, if Essex acquires any
asset from a C corporation (i.e., a corporation generally subject to full corporate level tax) in a transaction in which the
basis of the asset in Essex’s hands is determined by reference to the basis of the asset (or any other property) in the
hands of the C corporation, Essex would be subject to tax at the highest corporate rate if it disposes of such asset
during the 10-year period beginning on the date that Essex acquired that asset, to the extent of such property’s “built-in
gain” (the excess of the fair market value of such property at the time of Essex’s acquisition over the adjusted basis of
such property at such time). This tax is referred to as the “Built-in Gains Tax.” The Built-in Gains Tax would not apply
if the asset acquired in such manner was exchanged for a replacement property in a qualifying exchange under Code
Section 1031. However, a sale of the replacement property within that same 10-year period would be subject to the
Built-in Gains Tax.

10.           Tenth, Essex may be subject to a 100% excise tax if Essex’s dealings with its taxable REIT subsidiaries,
defined below, are not at arm’s length.

11.           Finally, any earnings that Essex derives through a taxable REIT subsidiary will effectively be subject to a
corporate-level tax.

Requirements for Qualification

The Code defines a REIT as a corporation, trust or association (1) which is managed by one or more trustees or
directors; (2) the beneficial ownership of which is evidenced by transferable shares, or by transferable certificates of
beneficial interest; (3) which would be taxable as a domestic corporation, but for Sections 856 through 860 of the
Code; (4) which is neither a financial institution nor an insurance company subject to certain provisions of the Code;
(5) the beneficial ownership of which is held by 100 or more persons; (6) not more than 50% in value of the
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outstanding stock of which is owned, directly or indirectly, by five or fewer individuals, as defined in the Code, at any
time during the last half of each taxable year; (7) which meets certain other tests, described below, regarding the
nature of its income and assets; (8) that elects to be a REIT, or has made such election for a previous year, and
satisfies the applicable filing and administrative requirements to maintain qualification as a REIT; and (9) that adopts
a calendar year accounting period. The Code provides that conditions (1) to (4), inclusive, must be met during the
entire taxable year and that condition (5) must be met during at least 335 days of a taxable year of 12 months, or
during a proportionate part of a taxable year of less than 12 months. If Essex were to fail to satisfy condition (6)
during a taxable year, that failure would not result in Essex’s disqualification as a REIT under the Code for such
taxable year as long as (i) it satisfied the stockholder demand statement requirements described in the succeeding
paragraph and (ii) it did not know, or exercising reasonable diligence would not have known, whether it had failed
condition (6).

Essex believes that it has issued sufficient stock with sufficient diversity of ownership to satisfy conditions (5) and (6)
above. Essex may redeem, at its option, a sufficient number of shares or restrict the transfer thereof to bring or
maintain the ownership of the shares in conformity with the requirements of the Code. In order to ensure compliance
with the ownership tests described above, Essex also has certain restrictions on the transfer of its stock to prevent
further concentration of stock ownership. Essex’s Charter restricts the transfer of its shares in order to assist in
satisfying the share ownership requirements.
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Moreover, to evidence compliance with these requirements, Essex must maintain records which disclose the actual
ownership of its outstanding stock. In fulfilling Essex’s obligations to maintain records, it must and will demand
written statements each year from the record holders of designated percentages of Essex stock which disclose the
actual owners of such stock. A list of those persons failing or refusing to comply with such demand must be
maintained as part of Essex’s records. A stockholder failing or refusing to comply with Essex’s written demand must
submit with his federal income tax returns a similar statement disclosing the actual ownership of Essex’s stock and
certain other information. Although Essex intends to satisfy the stockholder demand letter rules described in this
paragraph, Essex’s failure to satisfy these requirements will not result in its disqualification as a REIT, but may result
in the imposition by the Internal Revenue Service of penalties.

Essex currently has several direct corporate subsidiaries and may have additional corporate subsidiaries in the future.
Certain of these corporate subsidiaries will be treated as “qualified REIT subsidiaries” under the Code. A corporation
will qualify as a qualified REIT subsidiary of Essex if Essex owns 100% of its outstanding stock and Essex and such
subsidiary do not jointly elect to treat it as a “taxable REIT subsidiary,” as described below. A corporation that is a
qualified REIT subsidiary is not treated as a separate corporation, and all assets, liabilities and items of income,
deduction and credit of a qualified REIT subsidiary are treated as assets, liabilities and items of income, deduction and
credit (as the case may be) of the parent REIT for all purposes under the Code (including all REIT qualification tests).
Thus, in applying the requirements described in this prospectus, the subsidiaries in which Essex owns a 100% interest
(other than taxable REIT subsidiaries) will be ignored, and all assets, liabilities and items of income, deduction and
credit of such subsidiaries will be treated as the assets, liabilities and items of income, deduction and credit of Essex.
A qualified REIT subsidiary is not subject to U.S. federal income tax and Essex’s ownership of the stock of such a
subsidiary will not violate the REIT asset tests, described below under “ — Asset Tests.”

A REIT may also hold any direct or indirect interest in a corporation that qualifies as a taxable REIT subsidiary, as
long as the REIT’s aggregate holdings of taxable REIT subsidiary securities do not exceed 20% of the value of the
REIT’s total assets.  This 20% percentage limitation increased to 25% for a REIT’s taxable years beginning after July
30, 2008.  A taxable REIT subsidiary is a fully taxable corporation that generally is permitted to engage in businesses,
own assets, and earn income that, if engaged in, owned, or earned by the REIT, might jeopardize REIT status or result
in the imposition of penalty taxes on the REIT.  To qualify as a taxable REIT subsidiary, the subsidiary and the REIT
must make a joint election to treat the subsidiary as a taxable REIT subsidiary.  A taxable REIT subsidiary also
includes any corporation (other than a REIT or a qualified REIT subsidiary) in which a taxable REIT subsidiary
directly or indirectly owns more than 35% of the total voting power or value.  See “ – Asset Tests,” below.  A taxable
REIT subsidiary will pay tax at regular corporate income rates on any taxable income it earns.  Moreover, the Code
contains rules, including rules requiring the imposition of taxes on a REIT at the rate of 100% on certain reallocated
income and expenses, to ensure that contractual arrangements between a taxable REIT subsidiary and its parent REIT
are at arm’s length.

In the case of a REIT that is a partner in a partnership, U.S. Treasury regulations provide that the REIT will be
deemed to own its proportionate share, generally based on its pro rata share of capital interest in the partnership, of the
assets of the partnership and will be deemed to be entitled to the gross income of the partnership attributable to such
share. In addition, the character of the assets and gross income of the partnership shall retain the same character in the
hands of the REIT for purposes of the gross income tests and the asset tests, described below. Thus, Essex’s
proportionate share of the assets, liabilities and items of income of its Operating Partnership will be treated as Essex’s
assets, liabilities and items of income for purposes of applying the requirements described below. See “Certain Material
Federal Income Tax Considerations — Investments in Partnerships.”

Asset Tests
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At the close of each quarter of Essex’s taxable year, Essex generally must satisfy three tests relating to the nature of its
assets. First, at least 75% of the value of Essex’s total assets must be represented by interests in real property, interests
in mortgages on real property, shares in other REITs, cash, cash items and government securities (as well as certain
temporary investments in stock or debt instruments purchased with the proceeds of new capital raised by
Essex).  Under legislation enacted in 2008, “cash” includes foreign currency if Essex or any “qualified business unit” uses
such foreign currency as its functional currency, but only to the extent such foreign currency is held for use in the
normal course of the activities of Essex or the “qualified business unit” giving rise to income in the numerator for the
75% income test or the 95% income test (discussed below), or directly related to acquiring or holding assets
qualifying for the numerator in the 75% assets test, and is not held in connection with a trade or business of trading or
dealing in certain securities.  This change was effective beginning with Essex's 2009 tax year.  Second, although the
remaining 25% of Essex’s assets generally may be invested without restriction, securities in this class generally may
not exceed either (1) 5% of the value of its total assets as to any one issuer (the “5% asset test”), (2) 10% of the
outstanding voting securities of any one issuer (the “10% voting securities test”), or (3) 10% of the value of the
outstanding securities of any one issuer (the “10% value test”; and collectively with the 10% voting securities test, the
“10% asset tests”).  Third, not more than 20% of the total value of Essex’s assets can be represented by securities of one
or more taxable REIT subsidiaries. This 20% percentage limitation increased to 25% beginning with Essex’s 2009 tax
year.  Securities for purposes of the above 5% and 10% asset tests may include debt securities, including debt issued
by a partnership.

37

Edgar Filing: HARRIS & HARRIS GROUP INC /NY/ - Form 8-K

29



Table of Contents

Debt of an issuer will not count as a security for purposes of the 10% value test if the security qualifies for any of a
number of applicable exceptions, for example, as “straight debt,” as specially defined for this purpose to include certain
debt issued by partnerships, and to include certain other debt that is not considered to be abusive and that presents
minimal opportunity to share in the business profits of the issuer.  Solely for purposes of the 10% value test, a REIT’s
interest in the assets of a partnership will be based upon the REIT’s proportionate interest in any securities issued by
the partnership (including, for this purpose, the REIT’s interest as a partner in the partnership and any debt securities
issued by the partnership, but excluding any securities qualifying for the “straight debt” or other exceptions described
above), the value of any debt instrument is the adjusted issue price.

Essex and a corporation in which it owns stock may make a joint election for such subsidiary to be treated as a “taxable
REIT subsidiary.” A taxable REIT subsidiary also includes any corporation other than a REIT with respect to which a
taxable REIT subsidiary owns securities possessing more than 35% of the total voting power or value of the
outstanding securities of such corporation. Other than some activities relating to lodging and health care facilities, a
taxable REIT subsidiary may generally engage in any business, including the provision of customary or
non-customary services to tenants of its parent REIT. The securities of a taxable REIT subsidiary are not subject to the
5% asset test and the 10% asset tests (collectively, the “asset tests”). Instead, as discussed above, a separate asset test
applies to taxable REIT subsidiaries. The rules regarding taxable REIT subsidiaries contain provisions generally
intended to insure that transactions between a REIT and its taxable REIT subsidiary occur “at arm’s length” and on
commercially reasonable terms. These requirements include a provision that prevents a taxable REIT subsidiary from
deducting interest on direct or indirect indebtedness to its parent REIT if, under a specified series of tests, the taxable
REIT subsidiary is considered to have an excessive interest expense level or debt-to-equity ratio. In addition, a 100%
penalty tax can be imposed on the REIT if its loans, or rental, service or other agreements with its taxable REIT
subsidiaries are determined not to be on arm’s length terms. No assurances can be given that Essex’s loans to or rental,
service or other agreements, with its taxable REIT subsidiaries will be on arm’s length terms. A taxable REIT
subsidiary is subject to a corporate level tax on its net taxable income, as a result of which Essex’s earnings derived
through a taxable REIT subsidiary are effectively subject to a corporate level tax notwithstanding Essex’s status as a
REIT. To the extent that a taxable REIT subsidiary pays dividends to Essex in a particular calendar year, Essex may
designate a corresponding portion of the dividends that it pays to its stockholders during that year as “qualified
dividend income” eligible to be taxed at reduced rates to noncorporate recipients. See “Certain Material Federal Income
Tax Considerations — Taxation of Taxable U.S. Holders.”

Essex has made elections to treat several of its corporate subsidiaries as taxable REIT subsidiaries. Essex believes that
the value of the securities that it holds in its taxable REIT subsidiaries does not, and will not, represent more than 20%
of its total assets, and that all transactions between Essex and its taxable REIT subsidiaries are conducted on arm’s
length terms.  For its 2009 tax year, Essex believes that the value of the securities that it holds in its taxable REIT
subsidiaries does not, and will not, represent more than 25% of its total assets.  In addition, Essex believes that the
amount of Essex’s assets that are not qualifying assets for purposes of the 75% asset test will continue to represent less
than 25% of Essex’s total assets, and will satisfy the asset tests.

Essex believes that substantially all of its assets consist of, and will continue to consist of, (1) real properties, (2) stock
or debt investments that earn qualified temporary investment income, (3) other qualified real estate assets, and (4)
cash, cash items and government securities. Essex may also invest in securities of other entities, provided that such
investments will not prevent it from satisfying the asset and income tests for REIT qualification set forth above.

If Essex fails to satisfy the 5% asset test and/or the 10% asset tests for a particular quarter, it will not lose its REIT
status if the failure is cured within 30 days of the quarter end in which the failure occured, or the failure is due to the
ownership of assets the total value of which does not exceed a specified de minimis threshold, provided that Essex
comes into compliance with the asset tests within six months after the last day of the quarter in which Essex identifies
the failure.  Other failures to satisfy the asset tests generally will not result in a loss of REIT status if (1) following
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Essex’s identification of the failure, Essex files a schedule with the Internal Revenue Service describing each asset that
caused the failure; (2) the failure was due to reasonable cause and not to willful neglect; (3) Essex comes into
compliance with the asset tests within six months after the last day of the quarter in which the failure was identified;
and (4) Essex pays an excise tax equal to the greater of $50,000 or an amount determined by multiplying the highest
corporate tax rate by the net income generated by the prohibited assets for the period beginning on the first date of the
failure and ending on the date Essex comes into compliance with the asset tests.  Additionally, if Essex meets the asset
tests at the close of any quarter, it will not lose its qualification as a REIT for failure to satisfy the asset tests at the end
of a later quarter solely by reason of changes in the foreign currency exchange rate used by Essex to value a foreign
asset.
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Gross Income Tests

Essex must satisfy two separate percentage tests relating to the sources of its gross income for each taxable year. For
purposes of these tests, where Essex invests in a partnership, Essex will be treated as receiving its pro rata share based
on its capital interest in the partnership of the gross income and loss of the partnership, and the gross income of the
partnership will retain the same character in Essex’s hands as it has in the hands of the partnership. See “Certain
Material Federal Income Tax Considerations — Investments in Partnerships.”

The 75% Income Test

At least 75% of Essex’s gross income for a taxable year must be “qualifying income.” Qualifying income generally
includes (1) rents from real property (except as modified below); (2) interest on obligations secured by mortgages on,
or interests in, real property; (3) gains from the sale or other disposition of interests in real property and real estate
mortgages, other than gain from property held primarily for sale to customers in the ordinary course of Essex’s trade or
business (“dealer property”); (4) dividends or other distributions on shares in other REITs, as well as gain from the sale
of such shares; (5) abatements and refunds of real property taxes; (6) income from the operation, and gain from the
sale, of property acquired at or in lieu of a foreclosure of the mortgage secured by such property (“foreclosure
property”); (7) commitment fees received for agreeing to make loans secured by mortgages on real property or to
purchase or lease real property; and (8) income from temporary investments in stock or debt instruments purchased
with the proceeds of new capital raised by Essex.  A REIT that owns foreign real estate or other foreign assets may
have foreign currency exchange gain.  Pursuant to legislation enacted in 2008, certain foreign currency gain is
excluded from the computation of qualifying income for purposes of the 75% income test and the 95% income test
(described below) for transactions occurring after July 30, 2008.  The new legislation provided for two categories of
foreign currency gain for purposes of the above exclusion rules:  real estate foreign exchange gain and passive foreign
exchange gain.

Real estate foreign exchange gain is foreign currency gain which is attributable to (1) any item of income qualifying
for the numerator for the 75% income test; (2) the acquisition or ownership of obligations secured by mortgages on
real property or interests in real property; or (3) becoming or being the obligor under obligations secured by
mortgages on real property or interests in real property.  Real estate foreign exchange gain also includes certain
foreign currency gains attributable to certain “qualified business units” of a REIT.  Real estate exchange gain is
excluded from gross income for purposes of the 75% income test.

Passive foreign exchange gain includes all real estate foreign exchange gain, and in addition includes foreign currency
gain which is attributable to (1) any item of income or gain included in the numerator for the 95% income test; (2)
acquisition or ownership of obligations; (3) becoming the obligor under obligations; and (4) any other foreign
currency gain to be determined by the Service.  Passive foreign exchange gain is included in gross income and treated
as non-qualifying income to the extent it is not real estate foreign exchange gain, for purposes of the 75% income test.

Notwithstanding the above, however, and except in the case of certain income excluded under the hedging rules,
foreign currency exchange gain derived from engaging in dealing, or substantial and regular trading, in certain
securities, constitutes gross income that does not qualify under the 75% income test.

Rents received from a tenant will not qualify as rents from real property in satisfying the 75% income test (or the 95%
income test) if Essex, or an owner of 10% or more of Essex’s equity securities, directly or constructively owns (1) in
the case of any tenant that is a corporation, stock possessing 10% or more of the total combined voting power of all
classes of stock entitled to vote, or 10% or more of the total value of shares of all classes of stock of such tenant or (2)
in the case of any tenant that is not a corporation, an interest of 10% or more in the assets or net profits of such tenant
(such tenants that are described under (1) or (2) being a “related party tenant”), unless the related party tenant is a
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taxable REIT subsidiary and certain other requirements are satisfied. In addition, if rent attributable to personal
property, leased in connection with a lease of real property, is greater than 15% of the total rent received under the
lease, then the portion of rent attributable to such personal property will not qualify as rents from real property.
Moreover, an amount received or accrued generally will not qualify as rents from real property (or as interest income)
for purposes of the 75% income test and 95% income test if it is based in whole or in part on the income or profits of
any person. Rent or interest will not be disqualified, however, solely by reason of being based on a fixed percentage or
percentages of receipts or sales. Finally, for rents received to qualify as rents from real property, Essex generally must
not operate or manage the property or furnish or render certain services to tenants, other than through an “independent
contractor” who is adequately compensated and from whom Essex derives no revenue or through a taxable REIT
subsidiary. The independent contractor and taxable REIT subsidiary requirements, however, do not apply to the extent
that the services provided by Essex are “usually or customarily rendered” in connection with the rental of space for
occupancy only, and are not otherwise considered “rendered to the occupant.” For both the related party tenant rules and
determining whether an entity qualifies as an independent contractor of a REIT, certain attribution rules of the Code
apply, pursuant to which ownership interests in certain entities held by one entity are deemed held by certain other
related entities.
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In general, if a REIT provides impermissible services to its tenants, all of the rent from that property will be
disqualified from satisfying the 75% income test and the 95% income test.  However, rents will not be disqualified if a
REIT provides de minimis impermissible services. For this purpose, services provided to tenants of a property are
considered de minimis where income derived from the services rendered equals 1% or less of all income derived from
the property (as determined on a property-by-property basis). For purposes of the 1% threshold, the amount treated as
received for any service shall not be less than 150% of the direct cost incurred by the REIT in furnishing or rendering
the service.

Essex does not receive any rent that is based on the income or profits of any person. In addition, Essex does not own,
directly or indirectly, 10% or more of any tenant (other than, perhaps, a tenant that is a taxable REIT subsidiary where
other requirements are satisfied). Furthermore, Essex believes that any personal property rented in connection with
Essex’s apartment facilities is well within the 15% restriction. Finally, Essex does not believe that it provides services,
other than within the 1% de minimis exception described above, to its tenants that are not customarily furnished or
rendered in connection with the rental of property, other than through an independent contractor or a taxable REIT
subsidiary. Essex does not intend to rent to any related party, to base any rent on the income or profits of any person
(other than rents that are based on a fixed percentage or percentages of receipts or sales), or to charge rents that would
otherwise not qualify as rents from real property.

The 95% Income Test

In addition to deriving 75% of its gross income from the sources listed above, at least 95% of Essex’s gross income for
a taxable year must be derived from the above-described qualifying income, or from dividends, interest or gains from
the sale or disposition of stock or other securities that are not dealer property. Dividends from a corporation (including
a taxable REIT subsidiary) and interest on any obligation not collateralized by an interest on real property are included
for purposes of the 95% income test, but not (except with respect to dividends from a REIT) for purposes of the 75%
income test. For purposes of determining whether Essex complies with the 75% and 95% income tests, gross income
does not include income from “prohibited transactions” (discussed below).  For transactions occurring after July 30,
2008, both real estate foreign exchange gain and passive foreign exchange gain (described above) are excluded from
the computation of qualifying income for purposes of the 95% income test.  Notwithstanding the above, however, and
except in the case of certain income excluded under the hedging rules, foreign currency exchange gain derived from
engaging in dealing, or substantial and regular trading, in certain securities, constitutes gross income that does not
qualify under the 95% income test.

From time to time, Essex may enter into hedging transactions with respect to one or more of its assets or liabilities.
Essex’s hedging activities may include entering into interest rate or other swaps, caps and floors, or options to purchase
such items, and futures and forward contracts.  Income and gain from “hedging transactions” (described below) is
excluded from gross income for purposes of the 95% income test (and under prior law would generally constitute
non-qualifying income for purposes of the 75% income test).  Effective for transactions after July 30, 2008, however,
the rules that exclude certain hedging income from the 95% income test have been extended to exclusion under the
75% income test as well.  Moreover, certain hedging transactions entered into before January 1, 2005 qualify as
income under the 75% income test and income or gain attributable to certain hedging transactions entered into after
January 1, 2005 will not be treated as gross income.  A “hedging transaction” means any transaction entered into in the
normal course of Essex’s trade or business primarily to manage the risk of interest rate, price changes or currency
fluctuations with respect to borrowings made or to be made, or ordinary obligations incurred or to be incurred, to
acquire to carry real estate assets.  Essex will be required to clearly identify any such hedging transaction before the
close of the day on which it was acquired, originated, or entered into and to satisfy other identification
requirements.  To the extent that Essex enters into other types of hedging transactions, the income from such
transactions may be treated as non-qualifying income for purposes of both the 75% income test and the 95% income
test.  Essex intends to structure any hedging transactions in a manner that does not jeopardize its status as a REIT.
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Essex’s investment in apartment communities generally gives rise to rental income that is qualifying income for
purposes of the 75% and 95% gross income tests. Gains on sales of apartment communities, other than from
prohibited transactions, as described below, or of Essex’s interest in a partnership, generally will be qualifying income
for purposes of the 75% and 95% gross income tests. Essex anticipates that income on its other investments will not
cause it to fail the 75% or 95% gross income test for any year.

Even if Essex fails to satisfy one or both of the 75% or 95% income tests for any taxable year, it may still qualify as a
REIT for such year if it is entitled to relief under certain provisions of the Code. These relief provisions will generally
be available if Essex’s failure to comply was due to reasonable cause and not to willful neglect, and Essex timely
complies with requirements for reporting each item of its income to the Internal Revenue Service. It is not possible,
however, to state whether in all circumstances Essex would be entitled to the benefit of these relief provisions. Even if
these relief provisions applied, a 100% penalty tax would be imposed on the amount by which Essex failed the 75%
gross income test or the amount by which 95% of Essex’s gross income exceeds the amount of income qualifying
under the 95% gross income test (whichever amount is greater), multiplied by a fraction intended to reflect Essex’s
profitability.

Subject to certain safe harbor exceptions, any gain realized by Essex on the sale of any property held as inventory or
other property held primarily for sale to customers in the ordinary course of business will be treated as income from a
prohibited transaction that is subject to a 100% penalty tax. Such prohibited transaction income may also have an
adverse effect upon Essex’s ability to qualify as a REIT. Under existing law, whether property is held as inventory or
primarily for sale to customers in the ordinary course of a trade or business is a question of fact that depends on all the
facts and circumstances with respect to the particular transaction.
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Annual Distribution Requirements

To qualify as a REIT, Essex is required to distribute dividends (other than capital gain dividends) to its stockholders
each year in an amount equal to at least (A) the sum of (i) 90% of Essex’s REIT taxable income (computed without
regard to the dividends paid deduction and Essex’s net capital gain) and (ii) 90% of the net income (after tax), if any,
from foreclosure property, minus (B) the sum of certain items of non-cash income over 5% of Essex’s REIT taxable
income. Such distributions must be paid in the taxable year to which they relate, or in the following taxable year if
declared before Essex timely files its tax return for such year and if paid on or before the first regular dividend
payment after such declaration, provided that such payment is made during the 12-month period following the close of
such taxable year. These distributions are taxable to stockholders in the year in which paid, even though the
distributions relate to Essex’s prior taxable year for purposes of the 90% distribution requirement.

To the extent that Essex does not distribute all of its net capital gain, or does not distribute at least 90%, but less than
100%, of its REIT taxable income, as adjusted, Essex will be subject to tax on the undistributed amount at regular
corporate tax rates, as the case may be. (However, Essex can elect to “pass through” any of the taxes paid on Essex’s
undistributed net capital gain income to its stockholders on a pro rata basis.) Furthermore, if Essex should fail to
distribute during each calendar year at least the sum of (1) 85% of its ordinary income for such year, (2) 95% of its net
capital gain income for such year, and (3) any undistributed taxable income from prior periods, Essex would be
subject to a non-deductible 4% excise tax on the excess of such required distribution over the sum of the amounts
actually distributed and the amount of any net capital gains Essex elected to retain and pay tax on. For these and other
purposes, dividends declared by Essex in October, November or December of one taxable year and payable to a
stockholder of record on a specific date in any such month shall be treated as both paid by Essex and received by the
stockholder during such taxable year, provided that the dividend is actually paid by Essex by January 31 of the
following taxable year.

If Essex fails to meet the distribution requirements as a result of an adjustment to its tax return by the Service or Essex
determines that it understated its income on a filed return, Essex may retroactively cure the failure by paying a
“deficiency dividend” (plus applicable penalties and interest) within a specified period.

Essex believes that it has made timely distributions sufficient to satisfy the annual distribution requirements. It is
possible that in the future Essex may not have sufficient cash or other liquid assets to meet the distribution
requirements, due to timing differences between the actual receipt of income and actual payment of expenses on the
one hand, and the inclusion of such income and deduction of such expenses in computing Essex’s REIT taxable
income on the other hand.  Further, as described below, it is possible that, from time to time, Essex may be allocated a
share of net capital gain attributable to the sale of depreciated property that exceeds Essex’s allocable share of cash
attributable to that sale. To avoid any problem with the distribution requirements, Essex will closely monitor the
relationship between its REIT taxable income and cash flow and, if necessary, will borrow funds or issue preferred or
common stock to satisfy the distribution requirement. Essex may be required to borrow funds at times when market
conditions are not favorable.

Prohibited Transaction Rules

A REIT will incur a 100% penalty tax on the net income derived from a sale or other disposition of property, other
than foreclosure property, that the REIT holds primarily for sale to customers in the ordinary course of a trade or
business (a “prohibited transaction”). Under a safe harbor provision in the Code, however, income from certain sales of
real property held by the REIT for at least four years (or, for sales made after July 30, 2008, two years) at the time of
the disposition will not be treated as income from a prohibited transaction if certain other requirements are also
satisfied. Whether a REIT holds an asset “primarily for sale to customers in the ordinary course of a trade or business”
depends, however, on the facts and circumstances in effect from time to time, including those related to a particular
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asset. Effective after July 30, 2008, foreign currency gain or loss that is attributable to any prohibited transaction is
taken into account in determining the amount of prohibited transactions net income subject to the 100% prohibited
transactions tax.  Although Essex will attempt to ensure that none of its sales of property will constitute a prohibited
transaction, it cannot assure you that none of such sales will be so treated.

Failure to Qualify

If Essex fails to satisfy one or more requirements for REIT qualification, other than the gross income tests and asset
tests, Essex may retain its REIT qualification if the failures are due to reasonable cause and not willful neglect, and if
it pays a penalty of $50,000 for each such failure.
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If Essex fails to qualify for taxation as a REIT in any taxable year and the relief provisions do not apply, Essex will be
subject to tax (including any applicable alternative minimum tax) on its taxable income at regular corporate rates.
Distributions to stockholders in any year in which Essex fails to qualify will not be deductible by Essex, nor will they
be required to be made. In such event, to the extent of Essex’s current and accumulated earnings and profits, all
distributions to stockholders will be taxable as ordinary income, and, subject to certain limitations in the Code,
corporate distributees may be eligible for the dividends received deduction and noncorporate distributees may be
eligible to treat the dividends as “qualified dividend income” taxable at capital gain rates. See “Certain Material Federal
Income Tax Considerations — Taxation of Taxable U.S. Holders.” Unless entitled to relief under specific statutory
provisions, Essex will also be disqualified from taxation as a REIT for the four taxable years following the year during
which qualification was lost. It is not possible to state whether Essex would be entitled to such statutory relief.

Investments in Partnerships

General; Classification

Essex holds a direct ownership interest in the Operating Partnership. In general, partnerships are “pass-through” entities
which are not subject to U.S. federal income tax. Rather, partners are allocated their proportionate shares of the items
of income, gain, loss, deduction and credit of a partnership, and are potentially subject to tax thereon, without regard
to whether the partners receive a distribution from the partnership. The allocation of partnership income or loss must
comply with rules for allocating partnership income or loss under Section 704(b) of the Code and the U.S. Treasury
regulations thereunder. The Operating Partnership’s allocations of taxable income and loss are intended to comply with
the requirements of Section 704(b) of the Code and the U.S. Treasury regulations thereunder. Essex includes its
allocable share of items of partnership income, gain, loss deduction and credit in the computation of its REIT taxable
income. Moreover, Essex includes its proportionate share, based on its capital interest in a partnership, of the
foregoing partnership items for purposes of the various REIT income tests. See “Certain Material Federal Income Tax
Considerations — Taxation of Essex” and “ — Gross Income Tests,” above. Any resultant increase in Essex’s REIT taxable
income increases its distribution requirements, but is not subject to U.S. federal income tax in Essex’s hands provided
that such income is distributed to its stockholders. See “Certain Material Federal Income Tax Considerations — Annual
Distribution Requirements.” In addition, for purposes of the REIT asset tests, Essex includes its proportionate share,
generally based on its capital interest in the partnership, of the assets held by the partnerships. See “— Asset Tests,” above.

An organization with at least two owners or members will be classified as a partnership, rather than a corporation, for
U.S. federal income tax purposes if (i) it is treated as a partnership under the Treasury regulations relating to entity
classification (the “check-the-box regulations”); and (ii) it is not a “publicly traded partnership.”   Under the check-the-box
regulations, an unincorporated entity with at least two owners or members may elect to be classified either as an
association taxable as a corporation or as a partnership.  If such an entity does not make an election, it generally will
be treated as a partnership for U.S. federal income tax purposes.  A publicly traded partnership is a partnership whose
interests are traded on an established securities market or are readily tradable on a secondary market (or a substantial
equivalent). A publicly traded partnership is generally treated as a corporation for federal income tax purposes, but
will not be so treated if at least 90% of the partnership’s gross income consisted of specified passive income, including
real property rents (which includes rents that would be qualifying income for purposes of the 75% income test, with
certain modifications that make it easier for the rents to qualify for the 90% passive income exception), gains from the
sale or other disposition of real property, interest, and dividends (the “90% passive income exception”).

Additionally, the Treasury regulations provide limited safe harbors from treatment as a publicly traded
partnership.  Pursuant to one of those safe harbors (the “private placement exclusion”), interests in a partnership will not
be treated as readily tradable on a secondary market or the substantial equivalent thereof if (i) all interests in the
partnership were issued in a transaction or transactions that were not required to be registered under the Securities Act
of 1933, as amended, and (ii) the partnership does not have more than 100 partners at any time during the partnership’s
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taxable year.  For the determination of the number of partners in a partnership, a person owning an interest in a
partnership, grantor trust, or S corporation that owns an interest in the partnership is treated as a partner in the
partnership only if (i) substantially all of the value of the owner’s interest in the entity is attributable to the entity’s
direct or indirect interest in the partnership and (ii) a principal purpose of the use of the entity is to permit the
partnership to satisfy the 100-partner limitation.

It is expected that the Operating Partnership will qualify for the private placement exclusion.  Accordingly, it is
expected that the Operating Partnership will not be treated as a publicly traded partnership and taxed as a
corporation.  The Operating Partnership has not requested, nor does it intend to request, however, a ruling from the
Internal Revenue Service that it will be treated as a partnership for U.S. federal income tax purposes.
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Tax Allocations with Respect to the Properties

Pursuant to Section 704(c) of the Code, income, gain, loss and deduction attributable to appreciated or depreciated
property that is contributed to a partnership in exchange for an interest in the partnership (such as some of Essex’s
properties), must be allocated in a manner such that the contributing partner is charged with, or benefits from,
respectively, the unrealized gain or unrealized loss associated with the property at the time of the contribution. The
amount of such unrealized gain or unrealized loss generally is equal to the difference between the fair market value of
contributed property at the time of contribution, and the adjusted tax basis of such property at the time of contribution
(a “book-tax difference”). Such allocations are solely for U.S. federal income tax purposes and do not affect the book
capital accounts or other economic or legal arrangements among the partners. The Operating Partnership has property
subject to book-tax differences. Consequently, the partnership agreement of the Operating Partnership requires such
allocations to be made in a manner consistent with Section 704(c) of the Code.

In general, the partners who contributed appreciated assets to the Operating Partnership will be allocated lower
amounts of depreciation deductions for tax purposes and increased taxable income and gain on sale by the Operating
Partnership of the contributed assets (including some of Essex’s properties). This will tend to eliminate the book-tax
difference over time. However, the special allocation rules under Section 704(c) of the Code do not always entirely
rectify the book-tax difference on an annual basis or with respect to a specific taxable transaction, such as a sale. Thus,
the carryover basis of the contributed assets in the hands of the Operating Partnership can be expected to cause Essex
to be allocated lower depreciation and other deductions, and possibly greater amounts of taxable income in the event
of a sale of such contributed assets, in excess of the economic or book income allocated to Essex as a result of such
sale. This may cause Essex to recognize taxable income in excess of cash proceeds, which might adversely affect its
ability to comply with the REIT distribution requirements. See “Certain Material Federal Income Tax Considerations —
Annual Distribution Requirements.”

Certain Loss Limitations

The American Jobs Creation Act of 2004 (the “2004 Act”) added new Section 470 to the Code, which provides certain
limitations on the utilization of losses allocable to leased property owned by a partnership having both taxable and
tax-exempt partners, such as the Operating Partnership. Currently, it is unclear how the transition rules and effective
dates set forth in the 2004 Act will apply to entities such as the Operating Partnership. Moreover, it is uncertain how
the general rules of this provision will apply. However, the Internal Revenue Service issued a notice stating that it will
not apply Section 470 to partnerships for taxable years beginning before January 1, 2007 based solely on the fact that
a partnership had both taxable and tax-exempt partners. It is important to note that this notice provides relief for the
Operating Partnership’s taxable years ending December 31, 2005 and December 31, 2006 only. Accordingly,
commencing with Essex’s taxable year beginning January 1, 2007, unless Congress passes corrective legislation which
addresses this issue or some other form of relief, certain losses generated with respect to properties owned by the
Operating Partnership may be disallowed until future years. This could increase the amount of distributions Essex is
required to make in a particular year in order to meet the REIT distribution requirements, and also could increase the
portion of distributions to its stockholders that are taxable as dividends.

Like-Kind Exchanges

Essex may dispose of properties in transactions intended to qualify as like-kind exchanges under the Code. Such
like-kind exchanges are intended to result in the deferral of gain for federal income tax purposes. The failure of any
such transaction to qualify as a like-kind exchange could subject Essex to federal income tax, possibly including the
100% prohibited transaction tax, depending on the facts and circumstances surrounding the particular transaction.

Possible Legislative or Other Actions Affecting Tax Considerations
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Prospective investors should recognize that the present U.S. federal income tax treatment of an investment in Essex
may be modified by legislative, judicial or administrative action at any time, and that any such action may affect
investments and commitments previously made. The rules dealing with U.S. federal income taxation are constantly
under review by persons involved in the legislative process and by the Service and the U.S. Treasury Department,
resulting in revisions of the U.S. Treasury regulations and revised interpretations of established concepts as well as
statutory changes. Revisions in U.S. federal tax laws and interpretations thereof could adversely affect the tax
consequences of an investment in Essex.

Investment in Essex’s Stock

The following summary describes certain U.S. federal income tax consequences relating to the purchase, ownership
and disposition of Essex’s stock as of the date hereof. Except where noted, this summary deals only with stock held as
a capital asset and does not deal with special situations, such as those persons whose functional currency for U.S.
federal income tax purposes is not the U.S. dollar, persons liable for the alternative minimum tax, dealers in securities
or currencies, tax-exempt organizations, individual retirement accounts and other tax deferred accounts, financial
institutions, life insurance companies, or persons holding Essex’s stock as a part of a hedging or conversion transaction
or a straddle. Furthermore, the discussion below is based upon the current U.S. federal income tax laws and
interpretations thereof as of the date hereof. Such authorities may be repealed, revoked, or modified (possibly with
retroactive effect) so as to result in U.S. federal income tax consequences different from those discussed below. In
addition, except as otherwise indicated, the following summary does not consider the effect of any applicable foreign,
state, local, or other tax laws or estate or gift tax considerations.
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If an entity treated as a partnership for U.S. federal income tax purposes holds Essex’s stock, the tax treatment of a
partner in that partnership will generally depend upon the status of the partner and the activities of the partnership. If
you are a partner of a partnership holding Essex’s stock, you should consult your tax advisor regarding the tax
consequences of the ownership and disposition of Essex’s stock.

U.S. Holders

As used herein, a “U.S. Holder” of Essex’s stock means a holder that for U.S. federal income tax purposes is (i) a citizen
or resident of the United States; (ii) a corporation or other entity treated as a corporation for U.S. federal income tax
purposes that is created or organized in or under the laws of the United States or any political subdivision thereof; (iii)
an estate the income of which is subject to U.S. federal income taxation regardless of its source; or (iv) a trust if (a) a
U.S. court is able to exercise primary supervision over the administration of the trust and one or more U.S. persons
have the authority to control all substantial decisions of the trust or (b) it has a valid election in place to be treated as a
U.S. person or otherwise is treated as a U.S. person.

Taxation of Taxable U.S. Holders

Distributions. As long as Essex qualifies as a REIT, distributions made to its taxable U.S. Holders out of current or
accumulated earnings and profits (and not designated as capital gain dividends or “qualified dividend income”) will be
taken into account by them as ordinary income, and U.S. Holders that are corporations will not be entitled to a
dividends received deduction. “Qualified dividend income” generally includes dividends received from ordinary U.S.
corporations and from certain qualified foreign corporations, provided that certain stock holding period requirements
are met. “Qualified dividend income” of noncorporate taxpayers is currently taxed at the same rate (i.e., at a maximum
rate of 15%) as net capital gain through 2010.

In general, dividends paid by REITs are not eligible for the 15% tax rate on “qualified dividend income” and, as a result,
Essex’s ordinary REIT dividends will continue to be taxed at the ordinary income tax rate. Dividends received by a
noncorporate stockholder could be treated as “qualified dividend income,” however, to the extent that Essex has
received dividend income from taxable corporations (such as a taxable REIT subsidiary) and to the extent such
dividends are attributable to income that is subject to tax at the REIT level (for example, if Essex distributed less than
100% of its taxable income). In general, to qualify for the reduced tax rate on qualified dividend income, a
stockholder must hold Essex’s stock for more than 60 days during the 121-day period beginning on the date that is 60
days before the date on which Essex’s stock becomes ex-dividend.

To the extent that Essex makes distributions in excess of its current and accumulated earnings and profits, these
distributions are treated first as a tax-free return of capital to the U.S. Holder, reducing the tax basis of a U.S. Holder’s
stock by the amount of such distribution (but not below zero), with distributions in excess of the U.S. Holder’s tax
basis treated as proceeds from a sale of stock, the tax treatment of which is described below. Distributions will
generally be taxable, if at all, in the year of the distribution. However, any dividend declared by Essex in October,
November or December of any year and payable to a U.S. Holder who held Essex’s stock on a specified record date in
any such month shall be treated as both paid by Essex and received by the U.S. Holder on December 31 of such year,
provided that the dividend is actually paid by Essex during January of the following calendar year.

In general, distributions which are designated by Essex as capital gain dividends will be taxable to U.S. Holders as
gain from the sale of assets held for greater than one year, or “long-term capital gain.” That treatment will apply
regardless of the period for which a U.S. Holder has held the stock upon which the capital gain dividend is paid.
However, corporate U.S. Holders may be required to treat up to 20% of certain capital gain dividends as ordinary
income. Noncorporate taxpayers are generally taxable at a current maximum tax rate of 15% for long-term capital gain
attributable to sales or exchanges. A portion of any capital gain dividends received by noncorporate taxpayers might
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be subject to tax at a 25% rate to the extent attributable to gains realized on the sale of real property that correspond to
Essex’s “unrecaptured Section 1250 gain.”

Essex may elect to retain, rather than distribute as a capital gain dividend, its net long-term capital gains. In such
event, Essex would pay tax on such retained net long-term capital gains. In addition, to the extent designated by
Essex, a U.S. Holder generally would (1) include his proportionate share of such undistributed long-term capital gains
in computing his long-term capital gains for his taxable year in which the last day of Essex’s taxable year falls (subject
to certain limitations as to the amount so includable), (2) be deemed to have paid the capital gains tax imposed on
Essex on the designated amounts included in such U.S. Holder’s long-term capital gains, (3) receive a credit or refund
for such amount of tax deemed paid by the U.S. Holder, (4) increase the adjusted basis of his stock by the difference
between the amount of such includable gains and the tax deemed to have been paid by him, and (5) in the case of a
U.S. Holder that is a corporation, appropriately adjust its earnings and profits for the retained capital gains in
accordance with U.S. Treasury regulations (which have not yet been issued).
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Distributions made by Essex and gain arising from the sale or exchange by a U.S. Holder of stock will not be treated
as passive activity income, and as a result, U.S. Holders generally will not be able to apply any “passive losses” against
this income or gain. U.S. Holders may not include in their individual income tax returns any of Essex’s net operating
losses or capital losses.

Disposition of Stock. Upon any taxable sale or other disposition of Essex’s stock, a U.S. Holder will recognize gain or
loss for U.S. federal income tax purposes in an amount equal to the difference between (1) the amount of cash and the
fair market value of any property received on the sale or other disposition except with respect to amounts attributable
to accrued but unpaid dividends and (2) the U.S. Holder’s adjusted basis in the stock for tax purposes.

This gain or loss will be a capital gain or loss, and will be long-term capital gain or loss, respectively, if Essex’s stock
has been held for more than one year at the time of the disposition. Noncorporate U.S. Holders are generally taxable at
a current maximum rate of 15% on long-term capital gain. The Internal Revenue Service has the authority to
prescribe, but has not yet prescribed, regulations that would apply a capital gain tax rate of 25% to a portion of capital
gain realized by a noncorporate U.S. Holder on the sale of REIT stock that would correspond to the REIT’s
“unrecaptured Section 1250 gain.” U.S. Holders are urged to consult with their own tax advisors with respect to their
capital gain tax liability. A corporate U.S. Holder will be subject to tax at a maximum rate of 35% on capital gain
from the sale of Essex’s stock regardless of its holding period for the stock.

In general, any loss upon a sale or exchange of Essex’s stock by a U.S. Holder who has held such stock for six months
or less (after applying certain holding period rules) will be treated as a long-term capital loss, to the extent of
distributions (actually made or deemed made in accordance with the discussion above) from Essex required to be
treated by such U.S. Holder as long-term capital gain.

Dividend Reinvestment Program. Stockholders participating in Essex’s dividend reinvestment program are treated as
having received the gross amount of any cash distributions which would have been paid by Essex to such stockholders
had they not elected to participate in the program. These distributions will retain the character and tax effect
applicable to distributions from Essex generally. Participants in the dividend reinvestment program are subject to U.S.
federal income and withholding tax on the amount of the deemed distributions to the extent that such distributions
represent dividends or gains, even though they receive no cash. Shares of Essex’s stock received under the program
will have a holding period beginning with the day after purchase, and a tax basis equal to their cost (which is the gross
amount of the distribution).

Information Reporting and Backup Withholding. Payments of dividends on Essex’s stock and proceeds received upon
the sale, redemption or other disposition of Essex’s stock may be subject to information reporting and backup
withholding. Payments to certain U.S. Holders (including, among others, corporations and certain tax-exempt
organizations) are generally not subject to information reporting or backup withholding. Payments to a non-corporate
U.S. Holder generally will be subject to information reporting. Such payments also generally will be subject to backup
withholding if such holder (i) fails to furnish its taxpayer identification number, which for an individual is ordinarily
his or her social security number; (ii) furnishes an incorrect taxpayer identification number; (iii) is notified by the
Internal Revenue Service that it has failed to properly report payments of interest or dividends; or (iv) fails to certify,
under penalties of perjury, that it has furnished a correct taxpayer identification number and that the Internal Revenue
Service has not notified the U.S. Holder that it is subject to backup withholding.

A U.S. Holder that does not provide Essex with its correct taxpayer identification number may also be subject to
penalties imposed by the Internal Revenue Service. Any amount paid as backup withholding will be creditable against
the U.S. Holder’s U.S. federal income tax liability, if any, and otherwise will be refundable, provided that the requisite
procedures are followed.
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U.S. Holders should consult their independent tax advisors regarding the tax consequences to them of an investment in
Essex in light of their particular circumstances, including qualification for an exemption from backup withholding and
information reporting and the procedures for obtaining such an exemption.
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Taxation of Tax-Exempt U.S. Holders

Based upon a published ruling by the Internal Revenue Service, a distribution by Essex to, and gain upon a disposition
of Essex’s stock by, a U.S. Holder that is a tax-exempt entity will not constitute “unrelated business taxable income”
(“UBTI”) provided that the tax-exempt entity has not financed the acquisition of its stock with “acquisition indebtedness”
within the meaning of the Code and the stock is not otherwise used in an unrelated trade or business of the tax-exempt
entity.

However, for tax-exempt U.S. Holders that are social clubs, voluntary employee benefit associations, supplemental
unemployment benefit trusts and qualified group legal services plans exempt from U.S. federal income taxation under
Sections 501(c)(7), (c)(9), (c)(17) and (c)(20) of the Code, respectively, income from an investment in Essex will
constitute UBTI unless the organization properly sets aside or reserves such amounts for purposes specified in the
Code. These tax-exempt U.S. Holders should consult their own tax advisers concerning these “set aside” and reserve
requirements.

Notwithstanding the preceding paragraph, however, a portion of the dividends paid by Essex may be treated as UBTI
to certain domestic private pension trusts if Essex is treated as a “pension-held REIT.” Essex believes that it is not, and
does not expect to become, a “pension-held REIT.” If Essex were to become a pension-held REIT, these rules generally
would only apply to certain pension trusts that held more than 10% of Essex’s stock.

Tax-exempt U.S. Holders should consult their independent tax advisors regarding the tax consequences to them of an
investment in Essex in light of their particular circumstances.

Taxation of Non-U.S. Holders

The following is a discussion of certain anticipated U.S. federal income tax consequences of the ownership and
disposition of Essex’s stock applicable to non-U.S. Holders of such stock. A “non-U.S. Holder” is any person who is not
a U.S. Holder. The discussion is based on current law and is for general information only. The discussion addresses
only certain and not all aspects of U.S. federal income taxation. Special rules may apply to certain non-U.S. Holders
such as “controlled foreign corporations” and “passive foreign investment companies.” Such entities should consult their
own tax advisors to determine the U.S. federal, state, local and other tax consequences that may be relevant to them.

Distributions from Essex.

1.           Ordinary Dividends. The portion of dividends received by non-U.S. Holders payable out of Essex’s current
and accumulated earnings and profits which are not attributable to capital gains and which are not effectively
connected with a U.S. trade or business of the non-U.S. Holder will be subject to U.S. withholding tax at the rate of
30% (unless reduced by an applicable income tax treaty). In general, non-U.S. Holders will not be considered engaged
in a U.S. trade or business solely as a result of their ownership of Essex’s stock. In cases where the dividend income
from a non-U.S. Holder’s investment in Essex’s stock is effectively connected with the non-U.S. Holder’s conduct of a
U.S. trade or business (or, if an income tax treaty applies, is attributable to a U.S. permanent establishment of the
non-U.S. Holder), the non-U.S. Holder generally will be subject to U.S. tax at graduated rates, in the same manner as
U.S. Holders are taxed with respect to such dividends (a corporate non-U.S. Holder may also be subject to a “branch
profits tax” at a rate of 30% or lower under an applicable treaty).

Essex expects to withhold U.S. income tax at the rate of 30% on the gross amount of any distributions of ordinary
income made to a non-U.S. Holder unless (1) a lower treaty rate applies and proper certification is provided on Form
W-8BEN or (2) the non-U.S. Holder files a Form W-8ECI with Essex claiming that the distribution is effectively
connected with the non-U.S. Holder’s conduct of a U.S. trade or business (or, if an income tax treaty applies, is
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attributable to a U.S. permanent establishment of the non-U.S. Holder). However, the non-U.S. Holder may seek a
refund of such amounts from the Internal Revenue Service if it is subsequently determined that such distribution was,
in fact, in excess of Essex’s current and accumulated earnings and profits.

2.           Non-Dividend Distributions. Unless Essex’s stock constitutes a USRPI (as defined below), distributions by
Essex which are not paid out of Essex’s current and accumulated earnings and profits will not be subject to U.S.
income or withholding tax. If it cannot be determined at the time a distribution is made whether or not such
distribution will be in excess of current and accumulated earnings and profits, the distribution will be subject to
withholding at the rate applicable to dividends. However, the non-U.S. Holder may seek a refund of such amounts
from the Internal Revenue Service if it is subsequently determined that such distribution was, in fact, in excess of
Essex’s current and accumulated earnings and profits. If Essex’s stock constitutes a USRPI, a distribution in excess of
current and accumulated earnings and profits will be subject to 10% withholding tax and may be subject to additional
taxation under FIRPTA (as defined below). However, the 10% withholding tax will not apply to distributions already
subject to the 30% dividend withholding.
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3.           Capital Gain Dividends. Under the Foreign Investment in Real Property Tax Act of 1980 (“FIRPTA”), a
distribution made by Essex to a non-U.S. Holder, to the extent attributable to gains (“USRPI Capital Gains”) from
dispositions of United States real property interests (“USRPIs”), will be considered effectively connected with a U.S.
trade or business of the non-U.S. Holder and therefore will be subject to U.S. income tax at the rates applicable to U.S.
Holders, without regard to whether such distribution is designated as a capital gain dividend. (The properties owned
by the Operating Partnership generally are USRPIs.) Distributions subject to FIRPTA may also be subject to the
branch profits tax in the hands of a corporate non-U.S. Holder. Notwithstanding the preceding, distributions received
on Essex’s stock, to the extent attributable to USRPI Capital Gains, will not be treated as gain recognized by the
non-U.S. Holder from the sale or exchange of a USRPI if (1) Essex’s stock continues to be regularly traded on an
established securities market located in the United States and (2) the selling non-U.S. Holder did not own more than
5% of such class of stock at any time during the one-year period ending on the date of the distribution. The
distribution will instead be treated as an ordinary dividend to the non-U.S. Holder, and the tax consequences to the
non-U.S. Holder will be as described above under “ — Ordinary Dividends.”

Distributions attributable to Essex’s capital gains which are not USRPI Capital Gains generally will not be subject to
income taxation, unless (1) investment in the stock is effectively connected with the non-U.S. Holder’s U.S. trade or
business (or, if an income tax treaty applies, is attributable to a U.S. permanent establishment of the non-U.S. Holder),
in which case the non-U.S. Holder will be subject to the same treatment as U.S. Holders with respect to such gain
(except that a corporate non-U.S. Holder may also be subject to the branch profits tax) or (2) the non-U.S. Holder is a
non-resident alien individual who is present in the United States for 183 days or more during the taxable year and
certain other conditions are present, in which case the nonresident alien individual will be subject to a 30% tax on the
individual’s capital gains.

Essex generally will be required to withhold and remit to the Internal Revenue Service 35% of any distributions to
non-U.S. Holders that are designated as capital gain dividends, or, if greater, 35% of a distribution that could have
been designated as a capital gain dividend. Distributions can be designated as capital gains to the extent of Essex’s net
capital gain for the taxable year of the distribution. The amount withheld is creditable against the non-U.S. Holder’s
U.S. federal income tax liability. This withholding will not apply to any amounts paid to a holder of not more than 5%
of Essex’s stock while such stock is regularly traded on an established securities market. Instead, those amounts will be
treated as described above under “ — Ordinary Dividends.”

Disposition of Stock. Unless Essex’s stock constitutes a USRPI, a sale of such stock by a non-U.S. Holder generally
will not be subject to U.S. taxation unless (1) the investment in the stock is effectively connected with the non-U.S.
Holder’s U.S. trade or business (or, if an income tax treaty applies, is attributable to a U.S. permanent establishment of
the non-U.S. Holder) or (2) the non-U.S. Holder is a non-resident alien individual who is present in the United States
for 183 days or more during the taxable year and certain other conditions are present.

The stock will not constitute a USRPI if Essex is a “domestically controlled REIT.”   A domestically controlled REIT is
a REIT in which, at all times during a specified testing period, less than 50% in value of its shares is held directly or
indirectly by non-U.S. Holders. Essex believes that it is, and expects to continue to be, a domestically controlled
REIT, and therefore that the sale of Essex’s stock will not be subject to taxation under FIRPTA. Because Essex’s stock
will be publicly traded, however, no assurance can be given that Essex will continue to be a domestically controlled
REIT.

Even if Essex does not constitute a domestically controlled REIT, a non-U.S. Holder’s sale of its stock generally will
not be subject to tax under FIRPTA as a sale of a USRPI provided that (1) the stock continues to be regularly traded
on an established securities market located in the United States and (2) the selling non-U.S. Holder did not own more
than 5% of such class of stock at any time during the one year period ending on the date of the distribution.
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If gain on the sale of Essex’s stock were subject to taxation under FIRPTA, the non-U.S. Holder would be subject to
the same treatment as a U.S. Holder with respect to such gain (subject to applicable alternative minimum tax and a
special alternative minimum tax in the case of nonresident alien individuals).  In addition, the purchaser of the stock
could be required to withhold 10% of the purchase price and remit such amount to the Internal Revenue Service.  This
10% is creditable against the U.S. federal income tax liability of the non-U.S. Holder under FIRPTA in connection
with its sale of Essex’s stock.

Information Reporting and Backup Withholding. Backup withholding will apply to dividend payments made to a
non-U.S. Holder of Essex’s stock unless the holder has certified that it is not a U.S holder and the payer has no actual
knowledge that the owner is not a non-U.S. Holder. Information reporting generally will apply with respect to
dividend payments even if certification is provided.

Payment of the proceeds from a disposition of Essex’s stock by a non-U.S. Holder made to or through the U.S. office
of a broker is generally subject to information reporting and backup withholding unless the holder or beneficial owner
certifies that it is not a U.S. Holder or otherwise establishes an exemption. Generally, information reporting and
backup withholding will not apply to a payment of disposition proceeds if the payment is made outside the United
States through a foreign office of a foreign broker-dealer. If the proceeds from a disposition of Essex’s stock are paid
to or through a foreign office of a U.S. broker-dealer or a non-U.S. office of a foreign broker-dealer that is (1) a
“controlled foreign corporation” for U.S. federal income tax purposes, (2) a person 50% or more of whose gross income
from all sources for a specified three-year period was effectively connected with a U.S. trade or business, (3) a foreign
partnership with one or more partners who are U.S. persons and who in the aggregate hold more than 50% of the
income or capital interest in the partnership, or (4) a foreign partnership engaged in the conduct of a trade or business
in the United States, then backup withholding and information reporting generally will apply unless the non-U.S.
Holder satisfies certification requirements regarding its status as a non-U.S. Holder and the broker-dealer has no actual
knowledge that the owner is not a non-U.S. Holder.
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Non-U.S. Holders should consult their independent tax advisors regarding the tax consequences to them of an
investment in Essex in light of their particular circumstances, including the application of withholding and backup
withholding and the availability of and procedure for obtaining an exemption from withholding and backup
withholding under current U.S. Treasury regulations.

State and Local Taxes

Essex and it stockholders may be subject to state or local taxation in various jurisdictions, including those in which
Essex or they transact business or reside. The state and local tax treatment of Essex and its stockholders may not
conform to the U.S. federal income tax consequences discussed above. Consequently, prospective stockholders should
consult their own tax advisers regarding the effect of state and local tax laws on an investment in Essex’s stock.”

PLAN OF DISTRIBUTION

We may sell the Offered Securities to one or more underwriters for public offering and sale by them or may sell the
Offered Securities to investors directly or through agents, which agents may be affiliated with us. We will name any
such underwriter or agent involved in the offer and sale of the Offered Securities in the applicable Prospectus
Supplement.

We may effect from time to time sales of Offered Securities offered pursuant to any applicable Prospectus Supplement
in one or more transactions at a fixed price or prices, which may be changed, at prices related to the prevailing market
prices at the time of sale, or at negotiated prices. We also may, from time to time, authorize underwriters acting as our
agents to offer and sell the Offered Securities upon the terms and conditions as set forth in the applicable Prospectus
Supplement. In connection with the sale of Offered Securities, underwriters may be deemed to have received
compensation from Essex or from the Operating Partnership in the form of underwriting discounts or commissions,
and also may receive commissions from purchasers of Offered Securities for whom they may act as agent.
Underwriters may sell Offered Securities to or through dealers, and such dealers may receive compensation in the
form of discounts, concessions or commissions from the underwriters and/or commissions from the purchasers for
whom they may act as agent.

We may enter into derivative transactions with third parties, or sell securities not covered by this Prospectus to third
parties in privately negotiated transactions. If the applicable Prospectus Supplement indicates, in connection with
those derivatives, the third parties (or affiliates of such third parties) may sell Offered Securities covered by this
Prospectus and the applicable Prospectus Supplement, including in short sale transactions. If so, the third parties (or
affiliates of such third parties) may use securities pledged by us or borrowed from us or others to settle those sales or
to close out any related open borrowings of stock, and may use securities received from us in settlement of those
derivatives to close out any related open borrowings of common stock.  The third parties (or affiliates of such third
parties) in such sale transactions will be underwriters and, if not identified in this Prospectus, will be identified in the
applicable Prospectus Supplement or a post-effective amendment to this Registration Statement.

Any underwriting compensation we pay to underwriters or agents in connection with the offering of Offered
Securities, and any discounts, concessions or commissions underwriters allow to participating dealers, will be set forth
in the applicable Prospectus Supplement. Underwriters, dealers and agents participating in the distribution of the
Offered Securities may be deemed to be underwriters, and any discounts and commissions they receive and any profit
they realize on resale of the Offered Securities may be deemed to be underwriting discounts and commissions under
the Securities Act of 1933, as amended (the “Securities Act”).  Underwriters, dealers and agents may be entitled, under
agreements entered into with us, to indemnification against and contribution toward certain civil liabilities, including
liabilities under the Securities Act. Any such indemnification agreements will be described in the applicable
Prospectus Supplement.
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Unless otherwise specified in the related Prospectus Supplement, each series of Offered Securities will be a new issue
with no established trading market, other than Essex’s Common Stock which is listed on the New York Stock
Exchange. Any shares of Essex’s Common Stock sold pursuant to a Prospectus Supplement will be listed on such
exchange, subject to official notice of issuance. We may elect to list any Preferred Stock, Warrants or Debt Securities
on any exchange, but we are not obligated to do so. It is possible that one or more underwriters may make a market in
a series of Offered Securities, but will not be obligated to do so and may discontinue any market making at any time
without notice. Therefore, we cannot assure you of the liquidity of the trading market for the Offered Securities.
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If so indicated in the applicable Prospectus Supplement, we may authorize dealers, acting as our agent, to solicit offers
by certain institutions to purchase Offered Securities from us at the public offering price set forth in such Prospectus
Supplement, pursuant to delayed delivery contracts (“Contracts”) providing for payment and delivery on the date or
dates stated in such Prospectus Supplement. Each Contract will be for an amount not less than, and the aggregate
principal amount of Offered Securities sold pursuant to Contracts shall be not less nor more than, the respective
amounts stated in the applicable Prospectus Supplement.  Institutions with whom Contracts, when authorized, may be
made include commercial and savings banks, insurance companies, pension funds, investment companies, educational
and charitable institutions, and other institutions but will in all cases be subject to our approval. Contracts will not be
subject to any conditions except: (i) the purchase by an institution of the Offered Securities covered by its Contracts
shall not, at the time of delivery, be prohibited under the laws of any jurisdiction in the United States to which such
institution is subject and (ii) if the Offered Securities are being sold to underwriters, we shall have sold to such
underwriters the total principal amount of the Offered Securities less the principal amount thereof covered by
Contracts.

Certain of the underwriters and their affiliates may be customers of, engage in transactions with and perform services
for, us in the ordinary course of business.

LEGAL MATTERS

The validity of the Offered Securities to be offered by Essex will be passed upon for us by Venable LLP and the
validity of the Offered Securities to be offered by the Operating Partnership will be passed upon for us by Baker &
McKenzie LLP. Baker & McKenzie LLP will also issue an opinion to us regarding certain tax matters described under
“Certain Material Federal Income Tax Considerations.”

EXPERTS

The consolidated balance sheets of Essex Property Trust, Inc. and subsidiaries as of December 31, 2009 and 2008, and
the related consolidated statements of operations, stockholders’ equity, noncontrolling interest and comprehensive
income, and cash flows, for each of the years in the three-year period ended December 31, 2009, the related financial
statement schedule III, and management’s assessment of the effectiveness of internal control over financial reporting as
of December 31, 2009 have been incorporated by reference herein, in reliance upon the reports of KPMG, independent
registered public accounting firm, incorporated by reference herein, and upon authority of said firm as experts in
accounting and auditing.

KPMG LLP’s report related to the consolidated financial statements refers to changes in methods of accounting for
exchangeable bonds and for noncontrolling interest.
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